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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Special (POCSO) 19(U) 15.  

Complainant           :  State 

          Vs 

Accuseds     :  Biren Rajbangshi 

     

Dates of hearing  : 10.8.15, 17.8.15, 26.8.15, 1.9.15, 8.10.15. 

Date of Judgment   : 8.10.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. T.C.Boro, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Biren Rajbangshi is put for trial for allegation of 

charge U/S 448/376/511 of IPC R/W 18 of POCSO Act.  

2. The prosecution case, according to FIR, in brief, is that on or about 

4.30 PM of 14.5.15 taking advantage of absence of mother of victim accused 

trespassed into the house of informant attempt to commit rape to his minor, 5 

years daughter by opening her cloth. While the victim raised alarm accused 

fled away. In this connection a village meeting was held where the informant’s 

wife was advised to resort the help of law.  Hence, this prosecution case.  

3. The FIR was lodged by informant Sri Gubinda Rajbangshi before the 

O/C, Khairabari P.S. on 14.5.15 On receipt of the ejahar the O/C, Khairabari 

P.S. registered the case vide Khairabari P.S. case No. 18/15 U/S 448/376/511 

of IPC R/W 18 of POCSO Act. After completion of usual investigation, the O/C, 

Khairabari P.S. sent up the case for trial against the accused person by filing 

charge-sheet U/S 448/376/511 of IPC R/W 18 of POCSO Act. 
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4. On appeared accused before this court after hearing both parties 

charge framed U/S 448/376/511 of IPC R/W 18 of POCSO Act. Particulars of 

the charge is read over and explained to the accused, to which he pleaded not 

guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined as many as nine 

numbers of witnesses including the complainant, victim, other material 

witnesses and the ld. Magistrate, who recorded the statement of victim U/S 

164 Cr.P.C. and the I.O.  

After completion of examination of prosecution witnesses accused is 

examined U/S 313 Cr.P.C. All the allegations made against the accused and 

evidence appears against the accused put before him for his explanation where 

he denied the evidence and allegation and declined to give defence evidence.  

6. I have also heard argument put forward by ld. Counsel for both sides.  

  

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

(i) Whether the accused on 14.5.15 at about 4.30 PM at Kawaimary under 

Khairabari P.S.   committed house trespass into the dwelling house of 

informant Gobinda Rajbangshi? 

(ii) Whether the accused on the same day, time and place, attempted to 

commit rape on Anjumani Rajbangshi? 

(iii) Whether the accused on the same day, time and place mentioned above 

the accused with sexual intent touches the vegina, penis, anus or breast of 

Anjumani Rajbangshi or makes the child touches the vegina, penis, anus or 

breast or such person or any other person or does any other act with such 

sexual intent which involved physical contact without penetration? 

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Basudev Rajbangshi,  is not an eye witness to the occurrence 

stated he was reported by father of the victim that accused committed rape on 
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his minor daughter. For that incident a village meeting was held. In the village 

meeting while putting question to victim about the incident she clearly stated 

that accused by pouring oil into her private part committed rape. During 

investigation police seized the said bottle of mustered oil. Ext.1 is the seizure 

list. Ext.1(1) is his signature.  

 In cross-examination he stated that he had not stated to police that in 

the meeting the victim stated that accused by pouring oil into her private parts 

and fingering.  

10.  PW.2, Kanak Rajbangshi, is not an eye witnesses to the occurrence, 

stated that on the day of incident he was reported by father of the victim that 

accused raped his daughter.  He was present with the complainant at the time 

of filing the ejahar. 

   

11. PW.3, Hari Rajbangshi is also not an eye witness to the occurrence. He 

heard that while the victim’s mother went to tether their goat, accused by 

entering into their home, committed misdeed to their 4/5 years minor 

daughter. During investigation police seized one plastic bottle of mustered oil 

about 200 ml. vide Ext.1. Ext.1(2) is his signature.  

12.  PW.4, Gobinda Rajbangshi, the complainant of this case stated that the 

incident took place on or about 4 months ago. He has not seen the incident. At 

the relevant time he went to his tent house duty. He was called by his nephew 

Ujjal asked him to visit their home immediately and also asked him to beat 

accused. Accordingly he rushed to his home where he saw many women 

gathered there. The said women reported to him that while the mother of the 

victim went out to tether goat accused by applying mustered oil in the private 

part of victim and inserted his finger into her private part. Blood was oozing 

from private part which was washed out by her mother. Accused also asked 

the victim that he will give some money, and not to disclose the matter to her 

mother. Then he was advised to take the victim to Hospital. While he took 

victim to Khairabari CHC the victim reported to him about the said incident. As 

the Khairabari CHC was closed so the victim was initially treated in the house 

of doctor and then victim was taken to Udalguri Civil Hospital. After a village 

meeting he filed the ejahar. The victim’s statement was also recorded through 

Magistrate.  
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 Though he has been exposed to long cross-examination but the 

evidence as to he was reported by victim that accused by entering into their 

room opening the pant, pouring oil upon the private part and fingering there 

has remained unchallenged.  

13.  PW.5, the victim stated that at the relevant time she was in sleep. 

Accused, who is her “BORDEOTA” (uncle) entered into their room, pouring oil 

into her private part, inserted his male organ into her private part. As a result 

blood was oozing from her private part. Then she raised alarm. During that 

time her mother went to tether goat. While her mother arrived she narrated 

the whole story to her. Her statement was recorded through Magistrate.  

 In cross-examination she admitted that she has not stated to (1) police 

and (2) ld. Magistrate that her uncle after pouring oil on her private part 

inserted his male sexual organ into her private part.  

14. PW.6, Jonali Rajbangshi, the mother of the victim stated that at the 

relevant time while her daughter was in bed she went to bring back their goat. 

On being heard  screaming sound like “Ma-Ma” from her daughter she rushed 

to her home. She was reported by victim daughter that accused by pouring 

mustered oil forcefully inserted his male organ into her private part. She saw 

victim in naked. She also noticed some blood in the private part of her 

daughter which she clean by washing. The village women advised her to 

examined the victim through doctor. 

 In cross-examination she admitted that accused who is her brother-in-

law used to visit their home almost every day and took victim into his lap as a 

niece.  

15. PW.7, Dr. Kalpana Gogoi stated that on 14.05.2015 at about 1:30 PM 

she has examined one Smt. Anjumoni Rajbangshi, age-5 years, D/O- Sri 

Gobinda Rajbangshi, PS- Udalguri as per requisition of the district police 

Udalguri. On being identified by woman Home  

guard Maina Boro, On examination she found the following:-  

 

Abrasion over the labia mazora, measurement of injury in  

2cm in length. Part of the body where inflicted labia mazora.  

 The doctor opined that victim sustained simple injury caused by blunt 
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weapon remarking there is an abrasion over the private part of the victim 

child. Injury is simple.  

 

 

 The doctor admitted in cross-examination that she has reported details 

about the examination on the other side of the requisition paper. In the 

requisition paper there is no specific reference of the police case. Though the 

injury was found to have been recent but her report is silent as to the age of 

the victim. Such type of injury may be caused by fallen on a sharp object or 

hard object.  

 

16. PW.8, Sri Anil Sonowal  stated that on  14.5.15 while he was posted as 

ASI of police at Khairabari P.S. On that day on being received an ejahar the 

then O/C has entrusted him for investigation. In the ejahar the informant put 

thumb impression. Ext.4 is the said ejahar. Ext.4(1) is the signature with 

registration note of O/C, Bakul Kakati. He recorded the statement of witnesses, 

sent victim for medical examination and also sent victim to record statement 

U/S 164 Cr.P.C. He prepared sketch map Ext.5. Ext.5(1) is his signature. 

During investigation he seized one 200 ml plastic bottle with about 20 gm of 

mustered oil. Ext.1(3) is his signature. After completion of investigation he filed 

charge-sheet against the accused U/S 448/376/511 of IPC R/W 18 of POCSO 

Act. Ext.6 is the charge-sheet wherein Ext.6(1) is his signature. Accused 

surrendered before the P.S. 

 In cross-examination he admitted that witness Basudev Rajbangshi did 

not stated to him that (1) accused pouring oil into the private part of victim; 

(2) he saw blood in the private part of victim. 

 The witness Kanak Rajbangshi did not stated to him that  accused 

attempt to commit rape to the victim. 

 The informant did not stated to him that (1)  he came to know from 

public that accused by pouring oil into private part of victim entered his finger 

thereon; (2) blood oozing from her private part. 
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 The victim stated to him that accused is her maternal uncle. But did not 

state to him that accused by pouring oil into her private part inserted his male 

organ thereon, for which blood was oozing from private part.  

17. PW.9 Dr. N.C. Bhuyan stated that on 16.05.2015 he 'was posted as 

JMFC at Udalguri. On that day in reference to GR case No. 452/15. As per 

direction of the Special Judge, POCSO, Udalguri he has recorded the statement 

of the victim Smt. Anjumoni Rajbangshi, D/O- Sri Gobinda Rajbangshi, Vill- 

Kumarmoni, PS Khairabari. The victim stated that she was only 5 (five) years 

old. So he inquired by put some question to test the matured and understood 

of the victim to give evidence. Accordingly he recorded her statement u/S 164 

Cr.P.C in his Court chamber in presence of her father Gobinda Rajbangshi. 

After recording her statement he read over the whole statement to her and 

satisfaction she put thump impression there on. The victim made the 

statement voluntarily. No one has guided and detected her. Ext. 3 is. the 

statement of victim Anjumoni Rajbangshi and Ext. 3 (1) is his signature 

18. These much is the evidence of prosecution.  

19. Defence plea is total denial. Though accused initially stated that he will 

adduce defence evidence, but subsequently he adduced no any evidence.  

20. I have heard the ld. Counsel for both sides. 

21. Ld. counsel for accused submitted that this case was filed by 

complainant on grudge as there was a quarrel for taking some money from the 

accused by the complainant. As such, accused is liable to be acquitted.  

22. On the other hand ld. P.P. has submitted that this is a case being 

attempt to rape on a minor. Besides that has been ably proved by the 

prosecution beyond all shadow of doubt. Hence accused is required to be 

convicted.  

23. Keeping in mind the rival submissions advanced by ld respective 

counsels, I am going to dispose the case as follows.   

24. A careful perusal of whole case record including the evidence,  

it appears that complainant, Sri Gobinda Rajbangshi filed the ejahar on the 

very day of the incident. Ld. counsel for accused submitted that the FIR does 

not disclose all charge levelled against the accused, hence cast doubt to the 

occurrence.  



 7 

25. It appears the FIR filed by complainant bears no details  

outline of the prosecution case. It must be remembered that FIR is  

only an initiation to move the machinery to investigate into cognizable  

offence. It has been held in Baldev Singh -Vs- State of Punjab  

reported in AIR 1996 SC 372 that- 

“The FIR is not a substantive piece of evidence, it is only relevant in judging 

the veracity of prosecution case and the value to be attached to it depends on 

the facts of each case. Only the essential or broad picture need to be stated in 

the FIR and all minutes details need not be mentioned therein. It is not a 

verbatim summery of the prosecution case. It need not contain details of the 

occurrence as if it were an "Encyclopedia" of the occurrence. It may not 

be even necessary to catalogue the over acts therein. Non mentioning of 

some facts or vague reference to some others are not fatal."  

26. Here in the present case, the FIR was filed by PW 4, who is  

not such a literate person, even he does not know how to put his 

signature. He lodged the FIR on that very day of incident. It is fact that 

the occurrence was such a heinous he might have been very emotional 

and in disturb the set of mind that too the incident took place at his 

absence and alleged to be committed by his own brother. Under the 

aforesaid circumstances it is not expected like the complainant of the case 

to state detail outlines of the case in the FIR.  

27. The prosecutrix, PW 5 is a minor girl of only 5 years while her 

statement was recorded in court, she clearly described that at the relevant 

time her mother went to bring back goat. Then accused, who is her uncle 

(Bordeota) entered into their room. Accused applying oil into her private part 

inserted his male organ thereon. Blood was oozing from her private part. She 

raised alarm. Then local people arrived there. She narrated the whole story to 

her mother. She was asked by accused not to disclose these matter to her 

mother. She made statement before the ld. Magistrate. PW.6, the mother of 

the victim supported the evidence of victim. PW.9, the ld. Magistrate also 

prove the statement recorded U/S 164 Cr.P.C.  of victim. Ext.3 is the said 

statement. On close scrutiny of Ext.3 is appears that she simply made 

statement before the Magistrate that at the relevant time accused came to 

their room touch her private part. While her mother arrived accused fled away. 



 8 

Similarly, in the statement of victim U/S 161 Cr.P.C. recorded by the I.O. 

reveals only that accused came to their home undressed her, poured 

something upon her and embraced her. So, the statement made by victim 

before the court is found to be contradictory to statement made before the 

Magistrate as well as police.  

28. Ld. Counsel for accused vehemently argued that the victim’s statement 

is not reliable. She being the child of about 5 years  is tutored by the guardian 

to speak at court like this which she has not stated to police or before the ld. 

Magistrate.  

29.  Now let me decide whether accused can be convicted with the 

aforesaid evidence of victim? 

30. It has been held in Panchhi Vs. State of Uttar Pradesh, AIR 1998 SC 

2726 that- 

“It is not the law that if a witness is a child his evidence shall be rejected, even 

if it is found reliable. The law is that evidence of a child witness must be 

evaluated more carefully and with greater circumspection because a child is 

susceptible to be swayed by what others tell them and, thus, a child witness is 

an easy prey to tutoring.”  

31. Here in the present case, no doubt the victim is a child of 5 years. 

Hence it required to be approached with great caution. A close scrutiny of the 

statement of the victim and the circumstance, the evidence of said child 

witness cannot be discarded on the basis of contradictions of minor character. 

According to prosecution story on hearing the alarm of victim her mother 

arrived immediately. She has been reported by victim that accused by pouring 

oil upon her private part inserted his male organ thereon. But that part is 

contradictory as said witness did not state to I.O. in such way. She simply 

stated that on hearing alarm of her daughter she rushed to her home and had 

seen accused standing near the bed where her daughter was sleep, touched 

private part of her daughter and her daughter was found naked. Others 

PW.1,2,3 and 4 are reported witness. PW.5, the child witness is the victim 

herself and PW.6 and PW.4 are respectively mother and father of the victim. 

Though PW.5 has been exposed to long cross-examination her presence at the 

place of occurrence cannot be doubted. Firstly she herself victimize in the  

present case. Secondly he has not cross-examined why she implicate accused 
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in this case falsely. Though PW.4 and 6, the father and mother of the victim 

exposed to long cross-examination but, they have not been suggested that 

they have any enmity with the accused to implicate him falsely in such a 

heinous crime. Assuming even if there is some unknown enmity in between the 

informant and accused it is absurd to think that father of such a minor 

prosecutrix would falsely involved his daughter in such a hatred act. So, 

considering the previous statement made by victim, PW.4 and 6 and the 

surrounding circumstances cannot be thrown overboard that their evidence 

comes from interested parties.   

32.  Law is well settled – “ interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or stake 

in the matter must put the court on its guard, that the evidence of such 

witnesses must be subjected to close scrutiny and the court must assess the 

testimony of each important witness and indicate the reasons for accepting or 

rejecting it and that no evidence should be at once discharged simply because 

it came from interested parties.” (vide (a) Siya Ram Rai Vs State of Bihar 

(1973)3 SCC 241; (b) Sarwan Singh vs State of Panjub (1976)4 SCC 369; (c ) 

Birbal vs Kedar AIR 1977 SC 1; (d) Gopal Singh vs State of U.P. AIR 1979 SC 

1822; (e) Hari Obdulla Reddy vs State of Andhra Pradesh (1981) 3 SCC675 and 

(f) Anvvaruddin vs Shakoor JT (1990)2 SC 83).  

33. In the present case, prosecutrix was about 5 years old on the day of 

giving evidence. On being satisfied, her statement was recorded by Magistrate. 

The statement of the prosecutrix is corroborated with the statement recorded 

U/S 164 Cr.P.C. Ld. Magistrate to some extent, who recorded the statement of 

victim confirmed that victim made statement voluntarily. The evidence as to 

touching the private part by the accused has not been challenged by defence 

in any means. There is nothing to disbelieve upon the statement of 

prosecutrix.  

34. Ld. counsel for accused vehemently argued that the case  

is concocted one as there is no spermatozoa found in the private parts of 

the victim. Ld. counsel for accused again submitted that the case was filed 

due to land dispute in between informant and accused.  
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35. In this connection, I may mentioned a case law i.e. State  

of H.P. -Vs- Gian Chand, reported in AIR 2001 SC 2075 where the  

Honb'le Apex Court held that- 

“The discovery of spermatozoa in the private part of the victim is not a 

must to establish penetration. There are several factors which may 

negative the presence of spermatozoa.  

36.  In the instant case, it appears neither prosecutrix nor the  

informant has been cross examined on any bitter enmity in between  the 

informant and accused. Even if there be any bitter enmity in between 

informant and accused, it is absurd to think that the father of a minor 

prosecutrix would falsely involve his daughter in such a heinous case of 

attempt to commit rape by his own brother. So, in the present case merely 

because no spermatozoa found in the private parts. Even the case was filed 

on bitter enmity cannot be a ground to reject the prosecution story.  

 

37. The incident took place inside the house of informant. There  is no 

evidence that  other than victim no one is there in the house where the 

incident took place. So, it is futile to expect any independent  outsider  as 

witness in the present case. But, whether with the aforesaid evidence accused 

can be convicted U/S 376/511 IPC R/W Sec. 18 of POCSO Act? 

38. The prosecutrix  evidence clearly establishes  the fact that the accused 

entered into their home, touches her private part. The doctor who examined 

the victim stated that she found abrasion over the labia mazora of about 2 cm.  

Though there is a suggestion to doctor that such type of injury may cause on 

fallen on a sharp or hard object. But the victim has not cross-examined or has 

made any suggestion that she sustained injury on labia mazora due to falling 

on a hard substance. Besides there is no any evidence that the victim 

sustained such injury by falling on a hard or sharp substance. So, the aforesaid 

suggestion made to doctor cannot be used in favour of accused. There is 

nothing to disbelieve upon the evidence of doctor. If an accused touched the 

private part of a minor victim by making her naked can easily be stated, 

committed an offence U/S 354 IPC. 

39. In this situation, I may cited a case law i.e. Narayan Vs State of M.P. 

reported in 2003 Crl.LJ, 2002 (4) where it has been held that “looking to the 
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FIR, statements of the prosecutrix and the statement of Ganpat (PW.2), 

Laxman (PW.3) and Raghavram (PW.5) it appears that the same incident had 

taken place because all these witnesses had not axe to grind against the 

appellant. It appears that the prosecutrix and her two companions Ganpat 

(PW.2) and Laxman (PW.3) were sitting by the inside of the road near 

agriculture field. Thereafter, appellant came there and  outraged the modesty 

of the prosecutrix. In view of the fact that prosecutrix has nowhere stated 

about the penetration of male organ by the appellant into female organ of the 

prosecutrix. Thus, on the evaluation  of the evidence available on record, 

utmost the offence of outraging the modesty of the prosecutrix punishable U/S 

354 IPC would be made out.” 

40. Here in the present case accused nowhere denied  that at the relevant 

time he trespassed into the house of informant and touched the private part of 

victim thereby outrage the modesty of victim.  Under such circumstance, the 

prosecution has ably prove the offence U/S 448/354 IPC. Accordingly, I acquit  

the accused persons for alleged charge U/S 376/511 IPC R/W 18 of the POCSO 

Act, but convicted U/S 448/354 IPC.   

41. Accused is heard on the point of sentence, where he praying for 

leniency stating that he has been in jail hajot for a long time.  

42.  Considering the facts and circumstances, leading to commission of 

crime committed by accused Biren Rajbangshi, I am not resort to give the 

benefit of provision of Probation of Offenders Act to the accused. If the 

beneficial provisions of the probation of offenders Act is given to offender like 

one punishable U/S 448/354 IPC for outraging the modesty of his own minor 

niece, it would not only encourage the escalation of such crime but also would 

became difficult to check or arrest of perpetrator of those crime and imperil the 

modesty of several innocent minor girl.  

43. Accordingly, in considering the age, antecedents and circumstances 

leading to commission of crime, I sentenced the accused Biren Rajbangshi is 

sentenced S.I. for the period of one month for the offence U/S 448 IPC and 

also sentenced  S.I. for the period of three month for the offence U/S 354 IPC. 

44. The period of detention of the accused persons during investigation, 

enquiry or trial, if any, be set off against the substantive sentence of 

imprisonment U/S 428 Cr.P.C.  
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45. Let a free copy of judgment and order be served to the accused.  

46. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

47. Given under my hand and seal of this court on this the 8th     day of 

October,2015 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


