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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 85/2018 

U/S 302/34 IPC 

GR Case No. 92/2018 

 

State of Assam 

-Vs- 

       1. Bona Boro and  

       2. Madhabi Rabha.…………Accused persons. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. M.P. Rabha, Learned Advocate. 

 

Date of Evidence    : 11-07-18: 11-07-18: 05-10-18: 29-11-18:  

                              09-01-19: 15-03-19: 21-06-19. 

Date of Argument   : 25-11-2019. 

Date of Judgment   : 06-12-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 28-01-18, informant Bhagiram 

Rabha lodged in FIR with the Officer-in-Charge of Dimakuchi P.S.alleging 

that on 27-01-18, at about 07.30 pm, while his younger brother Kalpa 

Rabha and sister-in-law Madhabi Rabha were returning home after a social 

visit, at Nagarchara between village Khauchumokha and Kachubari in a 
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secluded area, three persons coming on two bikes started attacking to his 

younger brother, at that time his sister-in-law went to the house of Jitu 

Boro to call him and when Jitu Boro and is sister-in-law returned back they 

found Kalpa Rabha lying unconscious at that place. Immediately he was 

taken to Tangla hospital where he was declared dead.  

 

2. On the basis of the FIR, Dimakuchi P.S. Case No. 08/18 U/S 302/34 IPC 

was registered and after completion of investigation police had submitted 

charge sheet U/S 302/34 IPC, against the accused persons Bona Boro and 

Madhabi Rabha. 

 

3. Learned Chief Judicial Magistrate, Udalguri, after having complied with the 

provision U/S 207 CrPC found that the offences U/S 302/34 I.P.C. is 

exclusively triable by the Court of Sessions and accordingly, he committed 

the case to the Court of Sessions on 14-05-2018.  

 

4. In consideration of the submission of the learned counsel for both the 

parties and on evaluation of materials on record having found sufficient 

grounds for presuming that the accused persons had committed offence 

U/S 302/34 I.P.C., Hon’ble Sessions Judge framed charge there under and 

the ingredients of charge U/S 302/34 I.P.C., were read over and explained 

to the accused persons to which they pleaded not guilty and claimed to be 

tried. Thereafter, the learned Sessions Judge vide Order dated 03-10-2019, 

transferred the case to this court for disposal.  

 

5. The prosecution in order to prove its case examined the following 10 (ten) 

witnesses.  

PW1- Dr. Amit Rajbangshi. 

PW2- Sanjoy Rabha. 

PW3- Bhagiram Rabha. 

PW4- Birodhar Boro. 

PW5- Bipul Rabha. 
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PW6- Jitu Boro. 

PW7- Norsing Boro. 

PW8- Geeta Bora. 

PW9- Bibhanshu Daimari. 

PW10- Maheswar Sarma. 

 

6. The statement of the accused persons had been recorded U/S 313 Cr.P.C. 

The defence case was of total denial and declined to adduce defence 

evidence. 

 

7. In the light of the above facts and circumstances, the point for 

determination in the instant case is set up as follows:-  

(I) Whether the accused persons in furtherance of common 

intention, committed murder intentionally causing the death 

of Kalpa Rabha? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned Addl. P.P. has argued that accused Madhabi Rabha was alongwith 

deceased at the time of incident. she confessed before PW5 and the I/O of 

the case that she and Bona Bor committed murder of her husband. Hence, 

both the accused persons are liable to be convicted under Section 302/34 

IPC. 

 

10. Per contra learned defence counsel has argued that confession of accused 

before the police is not admissible in evidence. There are no other 

incriminating circumstances appearing against both the accused persons to 

convict them for the alleged incident of murder of deceased Kalpa Rabha. 

There is no eye witness of the case, hence, the case solely rests on 
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circumstantial evidence, but prosecution has failed to prove any 

incriminating circumstances against both the accused persons. Hence, they 

are entitled to be acquitted.  

 

11. Before appreciating the arguments put forward by learned Addl. P.P. for 

the State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidence adduced by the prosecution. 

 

12. PW1 is Dr. Amit Rajbangshi. In his evidence PW1 had deposed that on 

28.1.18, while he was working as M & HO1 at Udalguri Civil Hospital, he 

had performed post-mortem upon the dead body of Kalpa Rabha, 35 years 

male in connection with Dimakuchi PS case No.8/18. The dead body was 

escorted  and identified by UBC/348 Jiban Hazarika, Bhage Rabha, Prafulla 

Rabha and Binod Rabha. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   

Average built male with height 5 feet, weighing 52 kg wearing black shirt 

with black jacket and blue jeans, black belt and brown underwear. Eyes 

closed. Rigor mortis present.  

Wound position and character:- (1) Lacerated wound of 2cm x 2cm x 4 cm 

over left occipital seen. (2) Swelling over left shoulder. 

Bruise position, size and nature:- Multiple bruise (7 in numbers) 

(horizontally and parallel) over anterior aspect of neck.  

CRANIUM AND SPINAL CANAL:-   

Scalp, Skull, vertebrae:- Lacerated wound of 2cm x 2cm x 4 cm over left 

occipital.  Brain and spinal cord:- petechial hemorrhage seen.  

THORAX:-  

Walls ribs and cartilages-  intact. 

Pleurae- intact, Laryax and trachea- congested, lungs, Vessels- all are 

normal. Heart- congested. 

ABDOMEN:- 
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Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its 

contents, Small intestine and its contents, Large intestine and its contents- 

all are normal. 

MUSCLES, BONES AND JOINTS:-  

Injury:- as described. Disease or deformity:- (1) Hyoid bone fracture, (2) 

Left shoulder joint dislocation. Fracture:- 1) Hyoid bone fracture, (2) Left 

shoulder joint dislocation.  

More details description:-   

(1) Lacerated wound over scalp. 

(2) Multipnle bruise over anterior aspect of neck. 

(3)  Hyoid bone fracture. 

(4) Left shoulder joint dislocation. 

(5) Petechial hemorrhage seen 

PW1 had deposed that in his opinion, death was due to asphyxia as a 

result of ante mortem garroting ( homicidal in nature). Time since death 

12-14 hours before post-mortem examination.  

PW1 had deposed that garroting is a kind of strangulation with the help of 

some object like bamboo stick, wooden piece, thick cord etc. 

Ext.1 is the post-mortem report and Ext.1(1) is the signature of PW1.  

In cross-examination, PW1 had stated that the strangulation of the 

deceased was caused by blunt object. Apart from that there were other 

injuries on the person of the deceased as mentioned in his post-mortem 

report. 

 

13. PW2 is Sanjoy Rabha. In his evidence PW2 had deposed that on 27.1.18 at 

around 7 PM, while he was at his home he was informed by one of his co-

villagers that a fight took place between Kalpa Rabha and some other 

persons and in that fight Kalpa Rabha received serious injury on his person 

and the injured was taken to Tangla CHC. On getting the information he 

alongwith one of his friend proceeded to the Tangla CHC where he came to 

know that Kalpa Rabha had already died due to his injuries in the hospital. 

Regarding this incident one FIR was lodged by Bhagiram Rabha. In 
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connection with this incident police seized one Khukuri and one “Rabha 

Gamocha” (Muffler) in his presence. Ext.2 is the seizure list. Ext.2(1) is the 

signature of PW2. In cross-examination, PW2 had stated that he put his 

signature in the seizure list at the police station. He did not remember the 

date on which he put his signature in the seizure list.  

 

14. PW3 is Bhagiram Rabha, brother of deceased Kalpa Rabha. In his evidence 

PW3 had deposed that on 27.1.18, at about 7 PM, the accused Madhabi 

Rabha, who is the wife of his deceased brother informed him over mobile 

phone that someone had assaulted his brother at Nagrachara. On getting 

this information he proceeded to the place of occurrence but before 

reaching the place of occurrence he came to know that his injured brother 

was already taken to hospital. Then he proceeded to Tangla CHC where he 

came to know that his brother had in the meantime succumbed to his 

injuries. PW3 had deposed that on the day of incident his deceased 

younger brother went alongwith his wife to visit in his friend’s house. While 

they were returning home by two bicycles an incident occurred with his 

deceased brother in between the place Nagrachara Khauchomakha 

Kachubari village in a secluded area. At that place some persons coming in 

two motor-cycles stopped his brother  and thereafter they talked 

something with his brother. In the meantime accused Madhabi Rabha who 

is the wife of his deceased brother went to call one Jitu Boro to come at 

the place of occurrence. When the accused Madhabi and Jitu Boro had 

reached the place of occurrence they found his brother lying on the road in 

an unconscious state. In this regard PW3 lodged the FIR before the police. 

Ext.3 is the FIR wherein Ext.3(1) is the signature of PW3. In cross-

examination, PW3 had stated that on the day of occurrence he did not 

witness the incident. He was not present at home when his deceased 

brother and his wife went to attend their friend’s home. On the next day of 

the incident he lodged the FIR before the police station. As he did not 

witness the incident he narrated the fact of the incident in the FIR after 

coming to know subsequently from the accused Madhabi Rabha. PW3 had 
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denied the suggestion that he had lodged a false case against the accused 

persons at the instigation of some other persons. He had no knowledge 

about the alleged incident. PW3 had denied the suggestion that on the day 

of occurrence the deceased and his wife Madhabi Rabha were not 

returning together in two bicycles after attending  their friend’s house. 

PW3 had denied the suggestion that he had deposed falsely before the 

court against the accused persons.  

 

15. PW4 is Birodhar Boro. In his evidence PW4 had deposed that on the day of 

occurrence while he was in his house at around 8.30 PM one Jitu Rabha 

came to his home and informed him that someone after killing Kalpa 

Rabha left his dead body on the field about 300 meters away from their 

house. Accordingly he alongwith Jitu Rabha went to the place of 

occurrence and saw Kalpa Rabha was lying on the field. During that time 

the wife of Jitu Rabha was present at the spot. At that moment the 

accused Madhabi Rabha, wife of the deceased, told him to help by taking 

the head of the deceased on her lap. Then he immediately informed 108 

ambulance to come to the place of occurrence. In the meantime many 

nearby people also assembled at the place of occurrence. After arrival of 

the 108 ambulance the deceased was taken to hospital. When they saw 

Kalpa Rabha lying on the field he had already breathed his last. When the 

dead body of Kalpa Rabha was lying on the spot at that time one cloth was 

tied on his neck. The deceased might have died as a result of tying one 

cloth forcibly around his neck. In cross-examination, PW4 had stated that 

he did not know as to how the accused died at the spot except seeing one 

cloth tightly tying around his neck. He did not state before the police U/S 

161 Cr.P.C. that the wife of the deceased, accused Madhabi Rabha after 

having taken the head of the deceased on her lap told them to help her. 

He did not state before the police that the neck of the deceased was 

closely tied with a cloth. He did not see any cloth being tied around the 

neck of the deceased at the place of occurrence. PW4 had denied the 

suggestion that on the day of occurrence deceased Kalpa Rabha came to 
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his home in a bicycle and on the road he suddenly fell down from his 

bicycle sustaining injury on his neck as a result of which he died.  

 

16. PW5 is Bipul Rabha. In his evidence PW5 had deposed that the occurrence 

took place on 27.1.18. On hearing that someone had killed Kalpa Rabha 

and his dead body was taken to the Tangla hospital, he went to Tangla 

hospital. At the hospital he also saw the wife of the deceased Madhabi 

Rabha. On being asked accused Madhabi told before them that her 

husband was assaulted by three persons who came in a motor-cycle while 

he was proceeding to his home. Accused Madhabi also told that she was 

coming with her deceased husband when the three unknown persons 

assaulted her husband. Then the wife of the deceased accused Madhabi 

was brought to her home situated at their village. Police also came to her 

house. On being interrogated by police she stated that accused Bana Boro 

committed murder of her husband. Police also seized one Khukuri and one 

Rabha “Gamocha”. Ext.2 is the seizure list. Ext.2(2) is the signature of 

PW5. In cross-examination, PW5 had stated that he had not witnessed the 

murder of the deceased by the accused persons. The seizure list was 

prepared at Dimakuchi PS. He did not know wherefrom the seized 

materials were brought to the police station. When accused Madhabi, wife 

of the deceased was present in the police station, he alongwith many other 

village people were present there. At that time she confessed that accused 

Bana Boro committed murder of her husband. PW5 was not brought before 

the court to get his statement recorded U/S 164 Cr.P.C. PW5 had denied 

the suggestion that the accused Madhabi Rabha did not confess before the 

police that accused Bana Boro had committed murder of her husband 

Kalpa Rabha. Seized materials were not seen before the court. 

 

17. PW6 is Jitu Boro. In his evidence PW6 had deposed that the occurrence 

took place on 27-1-18. On that day at about 7 PM while he was having 

night meal with his family members accused Madhabi Rabha came to his 

house and told her that some persons were quarreling with her husband at 
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a little distance from his home. He along with the accused Madhabi 

proceeded to the place of occurrence and saw Kalpa Rabha was lying on 

the ground without any response. There was nobody near the place of 

occurrence at that time. Thereafter he returned to his home and informed 

his co villager Binodhar Boro about the incident. Thereafter both of them 

came to the place of occurrence again and in the meantime many 

neighboring people gathered in the place of occurrence. Later Kalpa Rabha 

who was lying in the place of occurrence was shifted to the hospital in an 

ambulance. This was what he knew about the incident. In cross-

examination, PW6 had stated that when he first found Kalpa Rabha on the 

place of occurrence he could not ascertain as to whether he was alive or 

dead. 

 

18. PW7 is Norsing Boro. In his evidence PW7 had deposed that the incident 

occurred on 27-1-18. On the day of occurrence at around 7-8 PM he was 

about to sleep after taking his meal. At that time some people raised hue 

and cry outside. Then he got up from his bed and came out to his 

courtyard to know about the hue and cry. After locating the sound of hue 

and cry towards the west of his house he proceeded to that place where 

he saw some people already gathered at place of occurrence and Kalpa 

Rabha was lying there. But he could not ascertain whether he was alive or 

dead. As per the call of local people one ambulance came and took away 

Kalpa Rabha to hospital. Thereafter he returned to home. In cross-

examination, PW7 had stated that he did not witness the incident. 

 

19. PW8 is Geeta Bora. In her evidence PW8 had deposed that the occurrence 

took place about one year ago. At the material time one day the accused 

Madhabi Rabha along with her husband came to her house in the 

afternoon at around 3:30 PM to discuss about some work as herself and 

accused Madhabi used to work on daily wage system together. At her 

house they took tea with snacks and also took their meal. After taking 

meal in her house both Madhabi and her husband returned to their home. 
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On the next day at around 11.30 AM-12:00 PM she heard from the co-

villagers that the husband of accused Madhabi had been killed by someone 

while they returned from her home on the previous day at a distance of 

about 2 ½ KM from her home. She did not visit the place of occurrence 

after coming to know about the incident. In cross-examination, PW8 had 

stated that accused Madhabi resides in a separate village which is about 2 

½ KM away from her village. If they go on foot to the village of the 

accused Madhabi it would consume around 2 hours. She stated before the 

police that the accused Madhabi and her husband took tea and snacks but 

she did not say that they took meal at their house. PW8 had denied the 

suggestion that on the day of occurrence accused Madhabi Rabha along 

with her husband did not come out from her house to go to their home. 

The accused Madhabi Rabha and her husband came out of her house after 

taking their respective bi-cycles. PW8 had denied the suggestion that from 

the gate of her home the husband of the accused Madhabi Rabha went to 

other place alone. As police did not ask her as to by what mode of 

transport the accused Madhabi and her husband came to her home so she 

did not tell police that they came to her home by their individual bi-cycles. 

It would take around more than ½ hour to reach the housed of accused 

Madhabi from her house by bi-cycle. She did not know as to who had 

cause the death of the husband of the accused Madhabi Rabha. 

 

20. PW9 is ASI Bibhanshu Daimari, Investigating Officer of this case. In his 

evidence PW9 had deposed that on 27.1.18 he was posted as ASI of police 

at Dimakuchi PS. On that day one person informed their police station that 

someone caused the death of a person and his dead body was lying in 

between the place Nagrachara and Khousumakha. On getting the 

information DSP of Udalguri district recorded the GDE  being GDE No.556 

dated 27.1.18 and he alongwith him proceeded to the place of occurrence 

with staff. After reaching the place of occurrence they came to know that 

the dad body was shifted to Tangla CHC. They again proceeded to the 

Tangla CHC. They found the dead body of Kalpa Rabha as told by his wife 
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Madhabi Rabha, who was present there is the co-accused in this case. As it 

became late in the night so dead body was kept in the Tangla CHC. On the 

next day morning inquest was conducted in the dead body by one 

Executive Magistrate and sent the dead body for post-mortem examination 

to Udalguri Civil Hospital. On the next day of the incident, the brother of 

the deceased Bogiram Rabha lodged an FIR with the Officer-in-charge of 

Dimakuchi PS. On the basis of the FIR the Officer-in-charge of Dimakuchi 

PS registered a case being Dimakuchi PS case No.8/18 U/S 302 IPC and 

PW9 was entrusted to conduct preliminary investigation of the case. During 

the course of investigation, he recorded the statement of witnesses and 

visited the place of occurrence, drew up a spot map of  the place of 

occurrence and arrested the accused persons namely, Bona Boro and 

Madhabi Rabha. PW9 had seized one Khukuri and one Rabha “Gamocha” 

from the place of occurrence which was  lying therein in presence of 

witnesses. On completion of preliminary investigation, he handed over the 

case diary to the Officer-in-charge of Dimakuchi PS for necessary action. 

Ext.2 is the seizure list. Ext.2(3) is the signature of PW9. Ext.4 is the GDE 

No.556 dated 28.1.18. Ext.4(1) is the signature of PW9. Ext.5 is another 

GDE No.561 dated 28.1.18. Ext.5(1) is the signature of PW9. Ext.6 is the 

sketch map. His successor investigating officer Mahesh Sarma only laid the 

charge-sheet against the accused persons U/S 302/34 IPC. He knew his 

handwriting and signature as he worked with him. Ext.7 is the charge-

sheet. Ext.7(1) is the signature of the then Officer-in-charge, Mahesh 

Sarma. In cross-examination, PW9 had denied the suggestion that witness 

Bipul Rabha (PW5) stated before him that accused Madhabi confessed 

before him that the accused Bona Boro had committed murder of her 

husband Kalpa Rabha. He did not send the accused Madhabi Rabha to get 

her confessional statement recorded U/S 164 Cr.P.C. PW9 had denied the 

suggestion that he made accused Madhabi Rabha without properly 

investigating the case. Madhabi Rabha in her statement U/S 161 Cr.P.C. 

stated that she with Bona Boro committed murder of her husband. PW9 

had denied the suggestion that accused Madhabi Rabha did not make any 
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statement before him during the investigation of the case. PW9 had denied 

the suggestion that he prepared the sketch map without visiting the place 

of occurrence. He did not put his signature in the sketch map. Seized 

articles were not seen before the court. He did not send the seized articles 

for FSL examination.  

On being questioned by the Court PW9 stated that he recorded the 

statement of accused Madhabi Rabha at her house and recorded her 

statement U/S 161 Cr.P.C. She confessed in her statement that she 

alongwith Bona Boro committed murder of Kalpa Rabha. On the basis of 

this statement he made Madhabi Rabha as an accused in the case.  

 

21. PW10 is SI Maheswar Sarma. In his evidence PW10 had deposed that on 

20.3.18 he was posted as the Officer-In-Charge at Dimakuchi PS. On that 

day SI Bipangshu Daimari handed over the case diary of Dimakuchi PS 

case No.8/18 U/S 302/34 after completion of preliminary investigation of 

the case. On perusal of the case diary PW10 found that post-mortem 

report of the deceased was yet to be collected though all other 

investigation had been completed by SI Bipangshu Daimari. Accordingly, 

he collected the post-mortem report of the deceased Kalpa Rabha and 

having found a prima facie case he eventually laid the charge-sheet against 

the accused persons Bona Boro and Madhabi Rabha U/S 302/34 IPC. Ext.7 

is the charge-sheet. Ext.7(1) is the signature of PW10. He had shown the 

accused Madhabi Boro as a witness of the case also due to inadvertent 

mistake. After recording the statement of the accused Madhabi Boro U/S 

161 Cr.P.C. as a witness they found that she was involved in the 

commission of the murder and, as such, later she was made as a co-

accused in the case. In cross-examination, PW10 had stated that he only 

submitted the charge-sheet of the case. No investigation was carried out 

by him except collection of the post-mortem of the case. 

 

22. On assessment of the evidence on record it appears that there is no eye 

witness of the case who had seen both the accused persons committing 



13 
 

murder of deceased Kalpa Rabha. The evidence of PW1, Medical Officer 

who conducted postmortem examination of the dead body of deceased 

Kalpa Rabha deposed that on examination he found Lacerated wound over 

scalp, multiple bruise over anterior aspect of neck, hyoid bone fracture, left 

shoulder joint dislocation and petechial hemorrhage seen. In his opinion 

death of the deceased was due to asphyxia as a result of antemortem 

garroting. PW1 had specifically stated on being asked by Court that 

garroting means a kind of strangulation with the help of some object like 

bamboo stick, wooden piece, thick cord etc. PW4, PW6 and PW7 who 

visited the place of occurrence immediately after the incident found the 

deceased lying that I the field PW4 was informed by one Jitu Rabha that 

someone had killed Kalpa Rabha and left his dead body in the field. PW6 

was informed by accused Madhabi Rabha that some persons were 

quarrelling with her husband from a little distance from her home. At about 

07 pm, Madhabi Rabha came to his house and informed him about the 

incident. Similarly PW7 also went to the place of occurrence on hearing 

hue and cry where Kalpa Rabha was found lying on the ground. The local 

people called ambulance and took him to the hospital. The evidence of 

PW2 is to the effect that on getting the information about the serious 

injuries received by the deceased during a fight he went to Tangla CHC, 

wherein he came to know about the death of the deceased. The evidence 

of PW3 who is the informant of the case is also to the effect that on 

hearing about the incident he proceeded to Tangla CHC where he came to 

know about the death of his brother. The informant does not have any 

knowledge as to who attacked his deceased brother. He has not deposed 

anything implicating both the accused persons in the alleged incident. PW5 

had deposed in his evidence that as informed by accused Madhabi Rabha, 

the deceased was assaulted by three persons who came in a motorcycle 

while he was proceeding to his home. According to PW5 accused Madhabi 

Rabha on being interrogated by the police confessed that accused Bana 

Boro committed murder of her husband. PW9, Investigating Officer had 

stated in his evidence that accused Madhabi Rabha confessed in her 
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statement recorded under Section 161 Cr.P.C. by PW9 that she alongwith 

Bana Boro committed murder of Kalpa Rabha and on the basis of this 

statement PW9 made Madhabi Rabha an accused in the case. The 

evidence of PW8 Geeta Bora would reveal that on the date of occurrence 

both the deceased and accused Madhabi Rabha visisted her house and 

after taking meal in their house they returned to their home. Next day PW8 

heard from the co-villager that husband of accused Madhabi Rabha has 

been killed by someone while they were returning for her home on the 

previous day.  

 

23. On cumulative assessment of the evidence on record it is found that death 

of deceased Kalpa Rabha is homicidal in nature, he received multiple 

injuries on his person before his death and died as a result of 

strangulation. The Investigating Officer stated that accused Madhabi Rabha 

confessed before him that she and accused Bana Boro killed the deceased. 

But there is no confessional statement of the accused recorded by 

Magistrate under Section 164 Cr.P.C.  

 

24. It is settled provisions of law that under the provisions of Section 25 of the 

Evidence Act, a confession made to a police officer is not admissible in 

evidence against an accused. Section 25 of Evidence Act put an embargo 

upon the Court to accept evidence regarding confession made by an 

accused to the police. In the decision reported in 1994 SCC (2) 467, 

Bheru Singh vs State of Rajasthan, Hon’ble Supreme Court has 

observed that “By virtue of the provisions of Section 25 of the Evidence 

Act, a confession made to a police officer under no circumstance is 

admissible in evidence against an accused. The section deals with 

confessions made not only when the accused was free and not in police 

custody but also with the one made by such a person before any 

investigation had begun. The expression "accused of any offence" in 

Section 25 would cover the case of an accused who has since been put on 

trial, whether or not at the time when he made the confessional statement, 
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he was under arrest or in custody as an accused in that case or not. 

Inadmissibility of a confessional statement made to a police officer under 

Section 25 of the Evidence Act is based on the ground of public policy. 

Section 25 of the Evidence Act not only bars proof of admission of an 

offence by an accused to a police officer or made by him while in the 

custody of a police officer but also the admission contained in the 

confessional statement of all incriminating facts relating to the commission 

of an offence. Section 26 of the Evidence Act deals with partial ban to the 

admissibility of confessions made to a person other than a police officer 

but we are not concerned with it in this case. Section 27 of the Evidence 

Act is in the nature of a proviso or an exception, which partially lifts the 

ban imposed by Sections 25 and 26 of the Evidence Act and makes 

admissible so much of such information, whether it amounts to a 

confession or not, as relates to the fact thereby discovered, when made by 

a person accused of an offence while in police custody”. 

 

25. In the present case nothing relating to the crime has been recovered on 

the basis of the information received from the accused persons by the 

police. Hence, provisions of Section 27 of Evidence Act  has no application 

in this case for lifting the ban imposed by Section 25 of the Evidence Act. 

Hence, the evidence of PW9, Investigating Officer that accused Madhabi 

Rabha confessed her guilt before him is not admissible in evidence against 

accused Madhabi Rabha.  

 

26. Moreover, PW5, Bipul Rabha in his evidence deposed that during 

interrogation by the police accused Madhabi Rabha stated that accused 

Bona Boro committed murder of her husband. Except this statement of 

accused Madhabi Rabha against accused Bona Boro there is no evidence 

adduced by the prosecution, either circumstantial or direct, that Bona Boro 

is involved in commission of death of deceased Kalpa Rabha. In the 

decision reported in 2018 SCC OnLine SC 757, Surinder Kumar 

Khanna Vs. Intelligence Officer, the Hon’ble Supreme Court has 
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observed that “On the touchstone of law laid down by this Court such a 

confessional statement of a co-accused cannot by itself be taken as a 

substantive piece of evidence against another co-accused and can at best 

be used or utilized in order to lend assurance to the Court. In the absence 

of any substantive evidence it would be inappropriate to base the 

conviction of the appellant purely on the statements of co-accused.” 

 

27. Keeping in light the aforesaid principle laid down by Hon’ble Supreme 

Court in absence of any substantive evidence against accused Bona Boro it 

would be inappropriate to draw the guilt of the accused Bona Boro purely 

on the statement of co-accused Madhabi Rabha. 

 

28. In the present case there is no other incriminating circumstances 

appearing against both the accused persons which irresistibly lead to the 

conclusion that none other than both the accused persons are the 

perpetrator of the crime. Hence, prosecution has failed to prove the 

charges leveled against the accused persons beyond all reasonable doubt. 

The accused persons are entitled to get benefit of doubt. 

 

29. Situated thus the points for determination are decided in the negative and 

against the prosecution. 

 

ORDER 

 

30. In the result the accused persons Bona Boro and Madhabi Rabha are found 

not guilty under Section 302/34 IPC, and acquitted of charges under 

Section 302/34 IPC, on benefit of doubt and set at liberty forthwith. 

  

31. Bail bonds executed by the accused persons and the sureties shall remain 

in force for another six months under the purview of provision under 

section 437-A Cr.P.C. 
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32. Send back the original case record of GR Case No. 92/18 to the court of 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the 

Judgment, forthwith. 

 

33. Judgment is signed, delivered and pronounced in the open court today the 

06th day of December, 2019. 

 

Dictated and Corrected 

 

 

(N. Talukdar)     (N. Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.      Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 85/18 

APPENDIX 
(A) Prosecution Exhibits: 

Ext.1  : Postmortem report. 

Ext.2   : Seizure list. 

Ext.3  : FIR. 

Ext.4  : GDE no. 556 dated 28-01-18.  

Ext.5  : Another GDE no. 561 dated 28-01-19. 

Ext.6  : Sketch map. 

Ext.7  : Charge sheet. 

(B) Materials Exhibits : Nil. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Dr. Amit Rajbangshi. 

PW2- Sanjoy Rabha. 

PW3- Bhagiram Rabha. 

PW4- Birodhar Boro. 

PW5- Bipul Rabha. 

PW6- Jitu Boro. 

PW7- Norsing Boro. 

PW8- Geeta Bora. 

PW9- Bibhanshu Daimari. 

PW10- Maheswar Sarma. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

(N.Talukdar) 

Addl. Sessions Judge. 

Udalguri. 


