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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 59/2017 

U/S 302 IPC 

GR Case No. 1201/16 

 

State of Assam 

-Vs- 

Kali Munda…………Accused person. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. M.C. Narzary, Learned Advocate. 

 

Date of Evidence    : 19-04-18: 05-07-18: 28-09-18: 12-06-19:  

                              16-08-19: 02-09-19: 25-10-19. 

Date of Argument   : 05-12-2019. 

Date of Judgment   : 11-12-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 01-12-16, informant Bandhan Muda 

lodged an FIR with the Officer-in-Charge of Dimakuchi P.S. alleging that on 

28-11-16, in the evening his brother accused Kali Munda and deceased 

Bijoy Munda had a quarrel, during the quarrel accused Kalim Munda hit 

Bijoy Munda on his head with a lathi and caused injury. Though Bijoy 

Munda was provided with medical treatment but on 01-12-16, on his way 

to Guwahati for better treatment he succumbed to his injuries. 
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2. On the basis of the FIR, Dimakuchi P.S. Case No. 108/16 U/S 302 IPC was 

registered and after completion of investigation police had submitted 

charge sheet U/S 302 IPC, against the accused Kali Munda. 

 

3. Learned Chief Judicial Magistrate, Udalguri, after having complied with the 

provision U/S 207 CrPC found that the offences U/S 302 I.P.C. is 

exclusively triable by the Court of Sessions and accordingly, committed the 

case to the Court of Sessions on 18-07-17.  

 

4. In consideration of the submission of the learned counsel for both the 

parties and on evaluation of materials on record having found sufficient 

grounds for presuming that the accused person had committed offence U/S 

302 I.P.C., Hon’ble Sessions Judge framed charge there under and the 

ingredients of charge U/S 302 I.P.C., were read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. Thereafter, 

the learned Sessions Judge vide Order dated 16-08-19, transferred the 

case to this court for disposal. 

 

5. The prosecution in order to prove its case examined the following 10 (ten) 

witnesses.  

PW1- Khudiram Tanti. 

PW2- Smt. Anima Munda. 

PW3- Gopal Pokhraj. 

PW4- Dr. Bimal Ch. Boro. 

PW5- Bandhan Munda. 

PW6- Jiten Tanti. 

PW7- Sankar Sonari. 

PW8- Smti. Sumari Munda. 

PW9- Bukan Munda. 

PW10- SI Powal Hazarika. 
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6. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence case was of total denial and declined to adduce defence evidence. 

 

7. In the light of the above facts and circumstances, the point for 

determination in the instant case is set up as follows:-  

(I) Whether the accused committed murder intentionally 

causing the death of Bijoy Munda? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsels for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned defence counsel without making any effort negating the 

prosecution story honestly submitted that the incident happened during a 

sudden fight between two brothers in heat of passion. There is no 

premeditation on the part of the accused to murder his brother. Hence, 

learned defence counsel has fairly submitted that this is a case covered 

under exception 4 to Section 300 IPC. Learned defence counsel has relied 

on the following decisions: 2007 Cri.L.J 1850, Pandi Vs. State; 2007 

Cri.L.J 791, Dharam & Ors Vs. State of Haryana and 2019 Cri.L.J 

490, Satyaveer Singh and Anr Vs. State of Uttarakhand.  

 

10. Before appreciating the arguments put forward by learned Addl. P.P. for 

the State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidence adduced by the prosecution. 

 

11. PW1 is Khudiram Tanti. In his evidence PW1 had deposed that the 

occurrence took place about 1 ½ years ago. He was not present at the 

time of occurrence. He was in his shop. After 2/3 days the injured had 

taken to the hospital. On being asked he heard that the local people told 

him that the victim sustained injury by falling due to consumption of 
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alcohol. In cross-examination, PW1 had stated that he did not see the 

incident.  

 

12. PW2 is Anima Munda, wife of deceased Bijoy Munda; sister-in-law of 

accused. In her evidence PW2 had deposed that all of them reside in the 

same house having a common mess. The incident occurred about 2 years 

ago at about 4 PM. At that time she was in the courtyard of their house. In 

the meantime her husband had a quarrel with her brother-in-law Kali 

Munda in the courtyard of their house. At that moment accused picked up 

one lathi lying in the courtyard and with the help of it he hit her husband 

Bijoy Munda on his head, as a result her husband fell down on the ground. 

As her husband Bijoy Munda received injury on his head she took him to 

his bed for rest. On the next day of the incident in the morning her 

husband Bijoy Munda when tried to get up from the bed he fell down on 

the ground. Then he was immediately taken to Tangla PHC. The doctor of 

Tangla PHC referred for treatment of her husband to GMCH. While her 

husband was taken to the GMCH he died on the way to GMCH. Thereafter, 

her brother-in-law Bandhan Munda lodged an FIR with the police in this 

regard. PW2 had no remorse for assaulting her husband by the accused on 

his head by bamboo lathi as he used to torture them after drinking liquor 

regularly. In cross-examination, PW2 had stated that her deceased 

husband has three brothers excluding him. All of them reside in the same 

house as a joint family. Her deceased husband worked as a labourer at 

Borangajuli Tea Estate. The occurrence took place at about 4 PM. At that 

time her husband returned from his work after consuming liquor. 

Thereafter, her husband picked up a quarrel with her brother-in-law Kali 

who was also there. Out of enrage her brother-in-law Kali Munda suddenly 

picked up a lathi about more than one foot long and hit on the head of her 

husband. Her husband since before the incident had high blood pressure. 

At the time of occurrence her other brother-in-law Bandhan Munda was 

also present and witnessed the incident. At the time of occurrence she was 

cleaning utensils. The accused hit on the head of her husband by the 
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bamboo lathi only once. Our other family members were also present at 

the time of occurrence. After receiving the assault on his head by her 

husband asked her to prepare his bed for sleep. On the next day, in the 

morning when her husband tried to go to answer his call of nature at that 

time he fell down on the ground. She was also sleeping with her husband 

at that time. Thereafter, her husband was taken to Tangla PHC. When the 

accused hit her husband on his head no blood was coming out from his 

head. After two days of the incident her husband was taken to hospital. 

She did not accompany with her husband when he was taken to hospital. 

When her husband was taken to Tangla PHC both of her brother-in-laws 

accompanied him.  PW2 had denied the suggestion that her husband was 

not hit on the head causing injury on his head. PW2 had denied the 

suggestion that her husband died as a result of high blood pressure. The 

place of occurrence was just 5 feet away from the place where she was 

cleaning utensils. PW2 had denied the suggestion that she had not 

witnessed the incident. 

 

13. PW3 is Gopal Pokhraj. In his evidence PW3 had deposed that the 

occurrence took place about 1 ½ years ago. After two days of the incident 

while he was proceeding for NRC duty on the way near a shop he met 

some persons and they were discussing about the incident. On being asked 

the said persons told him that about 2 days ago the deceased had an 

altercation with accused and thereafter he fell down on the ground and 

died on way to hospital. In cross-examination, PW3 had stated that his 

house was at a distance of about 2 KM away from the house of the 

deceased. He had no personal knowledge as to how the deceased had 

died.  

 

14. PW4 is Dr. Bimal Ch. Boro. In his evidence PW4 had deposed that on 02-

12-16, while he was working as M & HO1 at Udalguri Civil Hospital, he had 

performed post-mortem upon the dead body of Bijoy Munda, in reference 
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to Dimakuchi P.S. Case no. 108/16. On examination, he found the 

following:- 

EXTRANAL APPEARANCE:-   

A male dead body average build dark brown in completion, eye closed, 

mouth closed, genitalia healthy. Rigormortis present whole body.       

CRANIUM AND SPINAL CANAL:-   

Scalp-Swelling over posterior aspect, skull- fracture in the occipital region, 

vertebrae-Cervical 2nd , 3rd vertebrae fracture. Membrane- hemorrhagic and 

congestion. Brain- Haematoma in the occipital lobe. spinal cord- contusion 

over the cervical spine at C2-C3 level. 

THORAX:- 

All organs are intact and healthy. 

ABDOMEN:- 

Stomach and its contents- contains partially digested food particles without 

any suspicious smell. Small intestine and its contents- contains digested 

food particles. Large intestine and its contents-Contains fecal matters and 

gases. Other organs are intact and healthy.  

MUSCLES, BONES AND JOINTS    

Not detected. 

More detailed description of injury or disease:-    

Nil 

PW4 had deposed that in his opinion, death was due to coma as a result of 

head injury and spinal injury. Ext.1 is the post-mortem report and Ext.1(1) 

is the signature of PW4.  

Cross-examination of PW4 was declined by defence. 

 

15. PW5 is Bandan Munda, brother of the deceased. In his evidence PW5 had 

deposed that their four brothers including the accused resided in the same 

house having a common mess. At the time of the occurrence he went to 

Tea Estate for work. PW5 had been declared hostile and cross-examined 

by the prosecution. In cross-examination by the prosecution PW5 had 

denied the suggestion that he had stated before the police as follows “On 
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28-11-116, which was Monday and in the evening, a quarrel took place 

between his own brothers Kali Munda and Bijoy Munda regarding a trivial 

matter. The houses of both his brothers are situated facing with each other 

on the same courtyard. They were enjoying burning flame in the common 

courtyard with other people including himself. My brother Kali Munda 

provoked his other brother Bijoy Munda by raising some allegations and for 

which Bijoy Munda scolded Kali Munda. When Kali Munda could not 

tolerate such abuse then he suddenly assaulted Bijoy Munda on his head 

with a stick. As a result Bijoy Munda suffered injuries for which he was 

taken to medical. Later, Kali Munda burned the stick by which he assaulted 

his brother Bijoy Munda in the fire. Today i.e. on 01-12-16, arrangement 

was made to take Bijoy Munda for his better treatment to GMCH but on the 

way Bijoy Munda succumbed to his injuries. Kali Munda did not assault 

Bijoy Munda with the intention of killing him with the stick but the stick 

blow fell on his main place and as such Bijoy Munda sustained serious 

injuries and later, succumbed to his injuries. Regarding this matter Kali 

Munda also repented. Now they are keeping the dead body of Bijoy Munda 

at their house”. PW5 had denied the suggestion that at the time of the 

incident he was present at the place of occurrence and witnessed the 

incident. PW5 had denied the suggestion that as the accused was his own 

brother and in order to save him from the case he had deposed falsely 

before the Court resting from his earlier statement before the police.  

In cross-examination by defence, PW5 had stated that he work in a private 

Tea Estate. He go to the Tea Estate for working in the morning at 07.00 

am and return his home at 04.00 pm. But he reaches his home normally at 

08.00 pm. He is bachelor. He did not make any statement before the 

police.  

 

16. PW6 is Jiten Tanti, brother-in-law of accused. In his evidence PW6 had 

deposed that the occurrence took place about 3 years ago. In the evening 

at the time of the occurrence, he was at his uncle’s house which was about 

half a km from the place of occurrence. At that time he heard from the co-
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villager that his other brother-in-law Bijoy Munda had died. PW6 had been 

declared hostile and cross-examined by the prosecution. In cross-

examination by the prosecution PW6 had denied the suggestion that he 

had stated before the police that “due to a trivial matter heated altercation 

ensued between Bijoy Munda and Kali Munda. When Bijoy Munda showed 

his aggression during the heated argument at that time Kali Munda 

assaulted on the head of Bijoy Munda with a fire wood causing injuries on 

his head. PW6 was also present alongwith them in their courtyard enjoying 

burning flame. Bijoy Munda was immediately taken to Tangla hospital.  On 

the next day i.e. on 01-12-16, Bijoy Munda was taken to GMCH, Guwahati 

but he died on the way to hospital and as such his dead body was brought 

to his home. Kali Munda threw the firewood (lathi) in the fire which was 

completely burned”. PW6 had denied the suggestion that he had deposed 

before the Court falsely in order to save the accused from the culpability of 

the offence as he is his brother-in-law.  

In cross-examination by defence, PW6 had stated that deceased was his 

brother-in-law. PW6 was called by the informant Bandhan Munda from the 

house of his uncle after the incident.  

 

17. PW7 is Sankar Sonari. In his evidence PW7 had deposed that the 

occurrence took place in the year 2016. At the material time, one day 

police asked him to come to the house of Kali Munda telling that quarrel 

had taken place between Kali Munda and his brother Bijay Munda. At 

around 2 pm he reached the house of Kali Munda. At that time police also 

arrived there and he saw the dead body of Bijay Munda lying in their 

courtyard. Deceased was the brother of the accused. People who gathered 

at the place of occurrence told him that due to domestic matter, quarrel 

took place between Kali Munda and Bijay Munda and during that time Kali 

Munda assaulted Bijay Munda and caused injuries on his person. In cross-

examination, PW7 had stated that his house was situated at a distance of 

about 2 KM from the place of occurrence. He was not present when the 

incident had occurred. On the next day of the incident police asked him to 
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come to the house of Kali Munda. He did not know how Bijay Munda had 

died.  

 

18. PW8 is Smt. Sumari Munda, wife of accused and sister-in-law of informant. 

In her evidence PW8 had deposed that about two years ago, the 

occurrence took place. The incident happened in their house. She did not 

know anything about the incident. PW8 had been declared hostile and 

cross-examined by the prosecution. In cross-examination by the 

prosecution PW8 had stated that the Police did not record her statements. 

PW8 had denied the suggestion that she stated before the Police that 

“while her husband, Bijoy Munda and all of them were warming up by the 

fire in the courtyard, her husband and Bijoy Munda started talking against 

each other and at one point her husband Kali Munda inflicted a hit on the 

head of Bijoy with a ‘lathi’ and as a result he fell down. Though 

immediately he was taken to Tangla hospital but next day morning i.e. on 

01-12-2016, he died on his way to Guwahati for better treatment.”  PW8 

had denied the suggestion that she was an eye witness of the incident and 

she had deposed falsely for the sake of her husband.  

In cross-examination by defence, PW8 had stated that at the time of 

incident, she was in her workplace Bamunjuli T.E which was 10 kms away 

from her home. She used to go to the Tea garden on foot. She heard 

about the death of Bijoy Munda while she was in the Tea garden. She 

could not say at what time she reached home from her workplace as she 

didn’t had watch. After returning back home, she found Bijoy dead. She did 

not know the cause of death of Bijoy Munda.  

 

19. PW9 is Bukan Munda. In his evidence PW9 had deposed that his house 

was situated near the house of the deceased and accused. About one year 

ago, the occurrence took place. On the date of occurrence, in the evening, 

while he was in paddy field, he heard from the people that Bijoy Munda 

was murdered at his home. He did not know anything else about the 

incident. PW9 had been declared hostile and cross-examined by the 
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prosecution. In cross-examination by the prosecution PW9 had denied the 

suggestion that he stated before the Police that “He had seen the accused 

Kali Munda assaulting Bijoy Munda with a ‘lathi’ and causing injuries on his 

person. PW9 had denied the suggestion that he stated before the Police 

that “He had seen Bijoy Munda taken to hospital in serious condition and 

thereafter the accused set the “lathi’ with which he assaulted Bijoy Munda 

on fire. He had come to court along with the accused and his wife for 

deposition. PW9 had denied the suggestion that he had deposed as tutored 

by the accused and his wife. 

In cross-examination by defence, PW9 had stated that at the time of 

incident, he was in the paddy field. The villagers told him about the 

incident. He did not know the name of the villagers. They did not tell him 

the name of the person who murdered Bijoy Munda. Having heard about 

the incident, he went to the house of the deceased. At that time he found 

Bijoy Munda alive lying on bed. He did not know when he died. 

  

20. PW10 is SI Powal Hazarika, Investigating Officer of this case. In his  

evidence PW10 had deposed that on 01-12-2016, he was working as 2nd 

Officer of Dimakuchi PS. On that day on receiving a written FIR lodged by 

Bandhan Munda, O/C SI Bakul Kakati of Dimakuchi PS registered 

Dimakuchi PS Case No. 108/16 U/S 302 IPC and entrusted PW10 to 

investigate the case. In course of investigation, he recorded statement of 

the informant in the PS only. Thereafter, he visited the place of occurrence 

which was the house of deceased Bijoy Munda, prepared the sketch map 

of the place of occurrence and recorded the statements of the witnesses 

U/S 161 Cr.P.C. The “lathi” by which the accused assaulted the deceased 

could not be seized as the said “lathi” was destroyed by the accused by 

setting fire. The dead body of deceased Bijoy Munda was found in 

courtyard of his house. PW10 sent the dead body to Udalguri Civil hospital 

for post-mortem examination. Later on, he collected the post-mortem 

report. The accused was arrested and forwarded to Learned Court. After 

completion of investigation, having found sufficient materials against the 
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accused Kali Munda, PW10 submitted the charge-sheet U/S 302 IPC 

against him. Ext-2 is the FIR lodged by Bandhan Munda where he put 

thumb impression. Ext-2(1) is the signature of O/c Bakul Kakati under the 

registration note. PW10 was acquainted with his signature. Ext-3 is the 

sketch-map. Ext-3(1) is the signature of PW10. Ext-4 is the charge-sheet. 

Ext-4(1) is the signature of PW10. The inquest of dead body of the 

deceased was conducted by Dithakananda Hazarika, SDO(C) Bhergaon. 

The Xerox copy of the inquest had been submitted in the case record. The 

original copy was kept by the doctor of Udalguri Civil hospital who 

conducted the post-mortem examination of the dead body. PW10 had 

proved the statements of PW5, Bandhan Munda; PW6, Jiten Tanti; PW8, 

Sumari Munda and PW9, Bukan Munda recorded by him under Section 161 

Cr.P.C. Ext-5, Ext-6, Ext-7 and Ext-8 are the statements of PW5, Bandhan 

Munda; PW6, Jiten Tanti; PW8, Sumari Munda and PW9, Bukan Munda 

respectively. Ext-5(1), 6(1), 7(1) & 8(1) are the signatures of PW10. In 

cross-examination, PW10 had stated that on 01-12-2016, at about 7.05 

pm, he proceeded to the place of occurrence. On that day, he recorded 

statement of some of the witnesses who were found at the place of 

occurrence. As per the sketch map, the place of occurrence was courtyard 

of the house of deceased. The house of Gopal Munda was near the place 

of occurrence. PW10 did not make Gopal Munda witness of this case. The 

house of informant was at a little distance from the place of occurrence. 

The witnesses stated that the accused hit the deceased with firewood. He 

did not seize any article in connection with this case. He did not produce 

any witness before the Court for recording statement U/S 164 Cr.P.C.  

 

21. On careful scrutiny of evidence on record it appears that PW1 has not 

deposed anything in support of the prosecution case. His evidence is to the 

effect that he had heard from the local people that the deceased sustained 

injury by falling due to consumption of alcohol. PW3, the village headman 

has also not seen the incident. He was informed by some other person that 

during an altercation between the deceased and the accused, the deceased 
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fell down on the ground and died on his way to hospital. PW5, the brother 

of the deceased; PW6, brother-in-law of accused; PW8, wife of the 

accused and PW9, who is neighbor of both the deceased and the accused 

have been declared hostile by the prosecution. Though they had been 

cross-examined by the prosecution but failed to extract anything so as to 

substantiate the prosecution case. The wife of the deceased has been 

examined in the case as PW2. She being an eyewitness of the incident is a 

vital and material witness of the case. PW2 had deposed that on the date 

of occurrence at about 04 pm her deceased husband had a quarrel with his 

brother Kali Munda in the courtyard of their house. Then accused picked 

up one lathi lying in the courtyard and hit her husband Bijoy Munda on his 

head with the said lathi as a result he fell down on the ground. PW2 took 

her husband to his bed for rest, next day morning, when her husband tried 

to get up from the bed he fell down on the ground. He was immediately 

taken to Tangla PHC from where he was referred to GMCH but on his way 

to GMCH her husband died. It appears from the evidence of PW2 that the 

incident happened in the courtyard of house of deceased and the accused. 

Both the accused and the deceased were brothers and they had been living 

in the same house. In her cross-examination also PW2 had specifically 

stated that out of anger the accused suddenly picked up a lathi and hit on 

the head of her husband. A close and careful scrutiny of evidence of PW2 

would reveal that her evidence is clear and consistent about the incident 

and there is nothing to disbelieve her testimony. PW2 did not even hesitate 

to depose that she had no remorse for assaulting her husband by the 

accused on his head by the bamboo lathi as her husband used to torture 

them regularly after drinking liquor. PW7, Sankar Sonari, who had seen the 

dead body of deceased Bijoy Munda lying in the courtyard of his house had 

also deposed corroborating the evidence of PW2 that he was informed by 

the people who were gathering in the house of the deceased that during a 

quarrel between the accused and the deceased, the accused assaulted the 

deceased and caused injuries on his person.  
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22. With regard to the cause of death of deceased Bijoy Munda, PW4, Dr. 

Bimal Ch. Boro who had performed postmortem examination upon the 

dead body of Bijoy Munda at Udalguri Civil hospital opined that death of 

Bijoy Munda was due to coma as a result of head injury and spinal injury. 

Thus the ocular as well as the medical evidence is consistent with regard to 

the head injury of the deceased resulting his death.  

 

23. There is overwhelming evidence that the death of deceased Bijoy Munda is 

homicidal in nature. The witnesses of the incident have specifically testified 

that accused hit on the head of the deceased with a lathi during a quarrel.  

 

24. Now the question is whether this is a case covered punishable under 

Section 302 IPC or a case within exception provided under Section 300 

IPC. There are five exception provided under Section 300 IPC under which 

a culpable homicide is not murder. They are as follows: 

 

Exception 1.—When culpable homicide is not murder.—Culpable homicide 

is not murder if the offender, whilst deprived of the power of self-control 

by grave and sudden provocation, causes the death of the person who 

gave the provocation or causes the death of any other person by mistake 

or accident. The above exception is subject to the following provisos:— 

(First) —That the provocation is not sought or voluntarily provoked by the 

offender as an excuse for killing or doing harm to any person. 

(Secondly) —That the provocation is not given by anything done in 

obedience to the law, or by a public servant in the lawful exercise of the 

powers of such public servant. 

(Thirdly) —That the provocation is not given by anything done in the lawful 

exercise of the right of private defence. 

 

Exception 2.—Culpable homicide is not murder if the offender, in the 

exercise in good faith of the right of private defence of person or property, 

exceeds the power given to him by law and causes the death of the person 

https://indiankanoon.org/doc/178163194/
https://indiankanoon.org/doc/159316467/
https://indiankanoon.org/doc/134179032/
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against whom he is exercising such right of defence without premeditation, 

and without any intention of doing more harm than is necessary for the 

purpose of such defence. 

 

Exception 3.—Culpable homicide is not murder if the offender, being a 

public servant or aiding a public servant acting for the advancement of 

public justice, exceeds the powers given to him by law, and causes death 

by doing an act which he, in good faith, believes to be lawful and 

necessary for the due discharge of his duty as such public servant and 

without ill-will towards the person whose death is caused.  

 

Exception 4.- Culpable homicide is not murder if it is committed without 

premeditation in a sudden fight in the heat of passion upon a sudden 

quarrel and without the offender having taken undue advantage or acted 

in a cruel or unusual manner.  

Explanation.- It is immaterial in such cases which party offers the 

provocation or commits the first assault.  

 

Exception 5.- Culpable homicide is not murder when the person whose 

death is caused, being above the age of eighteen years, suffers death or 

takes the risk of death with his own consent. 

 

 

25. Thus culpable homicide is not murder if the act by which the death is 

caused is covered by one of the exception set out in later part of Section 

300 IPC. In the present case during a quarrel with the deceased the 

accused hit on his head with a lathi. PW2, the wife of the deceased 

testified to the effect that she had no remorse for assaulting her husband 

by the accused as her husband used to torture them regularly after 

consuming liquor. This reveals the quarrelsome and torturing nature of the 

deceased. On the date of occurrence also the deceased, who was under 

the influence of intoxication, had a quarrel with his brother, accused Kali 
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Munda and during quarrel the accused hit his brother on his head with a 

lathi which was lying in the courtyard. Thus the circumstances under which 

the incident happened clearly show that in a sudden quarrel in the heat of 

passion without any premeditation the accused inflicted blow on the head 

of his brother. Evidence on record revealed nothing that the accused had 

taken undue advantage or acted in a cruel or unusual manner. Hence, I 

am of the considered view that this is a case covered under exception 4 of 

Section 300 IPC. Exception 4 of Section 300 IPC is based on the knowledge 

of the likely or probable consequences of the act do not connote any 

intention at all. The circumstances under which the incident happened 

clearly shows that there is no intention on the part of the accused to cause 

death of his brother.  

 

26. On cumulative assessment of the facts and circumstances of the instant 

case it is found that the present case is not attracted by Exception 1, 2 and 

3 of Section 300 IPC. However, the case falls under Exception 4 of Section 

300 IPC. In the decision reported in 2003 (7) SCC 441 Sukhdev Singh 

Vs. Delhi State (Govt of NCT of Delhi), the Hon’ble Supreme Court 

observed that four requirements are to be satisfied to bring in application 

of Exception 4 to Section 300 IPC, they are as follows: 

(1) It was a sudden fight;  

(2) There was no premeditation;  

(3) The Act was in a heat of passion; and  

(4) The assailant had not taken any undue advantage or acted in a cruel 

manner.  

 

27. Similar view has been taken by Hon’ble Supreme Court in the decision 

reported in (2006) 7 SCC 391, Pappu Vs. State of M.P. and observed 

as follows 

“The help of Exception 4 can be invoked if death is caused (a) without 

premeditation, (b) in a sudden fight; (c) without the offender's having 

taken undue advantage or acted in a cruel or unusual manner; and (d) the 
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fight must have been with the person killed. To bring a case within 

Exception 4 all the ingredients mentioned in it must be found. It is to be 

noted that the 'fight' occurring in Exception 4 to Section 300 IPC is not 

defined in the IPC. It takes two to make a fight. Heat of passion requires 

that there must be no time for the passions to cool down and in this case, 

the parties have worked themselves into a fury on account of the verbal 

altercation in the beginning. A fight is a combat between two and more 

persons whether with or without weapons. It is not possible to enunciate 

any general rule as to what shall be deemed to be a sudden quarrel. It is a 

question of fact and whether a quarrel is sudden or not must necessarily 

depend upon the proved facts of each case. For the application of 

Exception 4, it is not sufficient to show that there was a sudden quarrel 

and there was no premeditation. It must further be shown that the 

offender has not taken undue advantage or acted in cruel or unusual 

manner. The expression 'undue advantage' as used in the provision means 

'unfair advantage'”.  

 

28. In the light of the decision of Hon’ble Supreme Court on assessment of 

evidence on record in its entirety there is no hesitation to arrive at a 

finding that the present one is a case falls under Exception 4 of Section 

300 IPC inasmuch as the accused during a sudden quarrel in the heat of 

passion without any premeditation and without taking any undue 

advantage or acting in a cruel or unusual manner hit his brother on his 

head with a lathi and caused his death. The accused hit on a vital part of 

the body of the deceased i.e. head and definitely he had the knowledge 

that the act is likely to cause death of the deceased. However, prosecution 

has failed to make out the requisite intention on the part of the accused to 

cause his death. Hence, I find the accused guilty under Section 304 Part II 

of IPC. 

 

29. In view of above discussion it appears that the prosecution has proved 

beyond all reasonable doubt that the accused has committed an offence of 
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culpable homicide not amounting to murder. Accordingly, the accused Kali 

Munda has been found guilty and convicted under Section 304 Part II of 

I.P.C. Section 304 Part II of I.P.C. prescribes punishment with 

imprisonment of either description for a term which may extend to ten 

years, or with fine, or with both. Hence, considering the nature and gravity 

of the offence in my considered view no benefit under Section 360 Cr.P.C. 

or under Section 3/4 of the Probation of offenders Act 1958 can be 

extended to the convicted accused person. 

 

30. Before passing sentence, I have heard the convicted accused person on 

the question of sentence under Section 235(2) of the Cr.P.C. and recorded 

his statement. The accused has prayed for leniency. 

 

31. I have also anxiously considered the facts and circumstances of the case 

and the circumstances under which the offence was committed. The record 

does not display past blemish of the convict. Considering the fact that 

there was certain amount of provocation which leads to the commission of 

the offence by the accused and also keeping in view all the aggravating 

and mitigating circumstances, I am of the considered view that the 

accused deserve to be treated with some leniency. 

 

ORDER 

 

32. In the result accused Kali Munda is sentenced to undergo seven(07) years 

rigorous imprisonment under Section 304 Part II of IPC and to pay fine of 

Rs. 5000/- (five thousand) only, in default rigorous imprisonment for 

three(03) months. 

 

33. It is ordered that the period of jail detention if any, already undergone by 

the convicted accused person during the period of investigation, enquiry or 

trial, shall be set off under Section 428 of the Cr.P.C. against the term of 

imprisonment imposed on him. 
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34. The convicted accused person shall be furnished with a copy of this 

Judgment free of cost forthwith. 

 

35. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

36. Sent back the original case record of GR Case No. 1201/16 to the court of 

learned Chief Judicial Magistrate, Udalguri, with a copy of the Judgment, 

forthwith. 

 

37. Judgment is signed, delivered and pronounced in the open court today the 

11th day of December, 2019. 

 

 

Dictated and Corrected 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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