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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 95/2018 

U/S 109/376/511/341/352/294 IPC. 

GR Case No. 333/2018 

 

State of Assam 

-Vs- 

1. Basanta Rabha & 

2. Rajib Boro…………Accused persons. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. R. Khaklari & Mr. P. Sutradhar,  

                                 Learned Advocates. 

 

Date of Evidence    : 26-09-18: 25-01-19: 11-03-19: 17-06-19:  

                              15-07-19: 06-08-19: 31-10-19. 

Date of Argument   : 12-12-2019. 

Date of Judgment   : 17-12-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 03-04-18, at about 4.30 pm, while 

victim-A alongwith victim-B were returning home from school, on their 

bicycles, near the river Kulsi both the accused persons misbehaved with 

them uttering obscene words and attempted to do bad act with them. 

When the victim girls raised hue and cry the accused persons assaulted 
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them. Meanwhile, one Mustakul Ali tried to intervene in the incident but he 

was assaulted by both the accused persons. Thereafter, both the accused 

persons left away from the place of occurrence. In connection with the 

incident on the same day father of victim-A lodged an FIR with the Officer-

in-Charge of Paneri P.S. 

 

2. On the basis of the FIR, Paneri P.S. Case No. 24/18 U/S 

341/294/323/376/511/34 IPC was registered. After completion of 

investigation police had submitted charge sheet U/S 341/352/294/376/511 

IPC, against the accused Basanta Rabha and section 109/376/511 IPC 

against the accused Rajib Boro. 

 

3. Learned Chief Judicial Magistrate, Udalguri, after having complied with the 

provision U/S 207 CrPC found that the offences U/S 376 I.P.C., is 

exclusively triable by the Court of Sessions and accordingly, he committed 

the case to the Court of Sessions on 08-06-18.  

 

4. In consideration of the submission of the learned counsel for both the 

parties and on evaluation of materials on record having found sufficient 

grounds for presuming that the accused person had committed offence U/S 

109/376/511/341/352/294 I.P.C., Hon’ble Sessions Judge, Udalguri framed 

charge there under and the ingredients of charge U/S 109/376/511 I.P.C., 

were read over and explained to the accused Rajib Boro and Section 

341/352/294/376/511 IPC were read over and explained to the accused 

Basanta Rabha  to which both of them pleaded not guilty and claimed to 

be tried. Thereafter, the learned Sessions Judge vide Order dated 25-01-

19, transferred the case to this court for disposal. 

 

5. The prosecution in order to prove its case examined the following 12 

(twelve) witnesses.  

PW1- Dr. Santosh Singh Yadav. 

PW2- Dr. Kangkan Thakuria. 
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PW3- Lal Saheb Ansari. 

PW4- Victim-A. 

PW5- Binod Daimary. 

PW6- Victim-B. 

PW7- Jayram Bharati. 

PW8-  Mostakul Ali. 

PW9- Niku Sarma. 

PW10- Anil Khodal. 

PW11- Akhil Baishya. 

PW12- DSP Sahrab Ali. 

 

6. The statement of the accused persons had been recorded U/S 313 Cr.P.C. 

The defence case was of total denial and declined to adduce defence 

evidence. 

 

7. In the light of the above facts and circumstances, the points for 

determination in the instant case are set up as follows:-  

(I) Whether the accused Rajib Boro abetted the commission of 

offence of wrongfully restrained, assault, attempt to commit 

rape and abused with filthy language to Victim-A and 

Victim-B?  

(II) Whether both the accused Rajib Boro  and accused Basanta 

Rabha attempted to commit rape on Victim-A and Victim-B? 

(III) Whether the accused Basanta Rabha wrongfully restrained 

Victim-A and Victim-B? 

(IV) Whether the accused Basanta Rabha assaulted Victim-A, 

Victim-B and Mustakul Ali? 

(V) Whether the accused Basanta Rabha abused assaulted 

Victim-A and Victim-B with slang language? 
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DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned defence counsel for accused Rajib Boro has argued that there is 

no evidence adduced by the prosecution witnesses against the accused 

Rajib Boro as such he is liable to be acquitted.  

 

10. Learned defence counsel for accused Basanta Rabha has argued that in the 

instant case the accused has been charged under Section 376/511 IPC but 

the evidence of prosecution evidence would clearly show that no incident 

of attempt to commit rape had taken place. The victim had also denied to 

undergo medical examination. The evidence of victim is inconsistent and 

contradictory. In her statement recorded under Section 164 Cr.P.C., the 

victim stated the accused tried to commit rape upon her but while 

deposing before the Court she did not make any allegation of attempt to 

commit rape upon her by the accused persons. In view of the contradictory 

statement made by the victim her testimony is not worthy of credit. 

According to learned defence counsel the prosecution case is cooked up, 

fabricated and false.   

 

11. Before appreciating the arguments put forward by learned Addl. P.P. for 

the State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidences adduced by the prosecution. 

 

12. PW1 is Dr. Santosh Singh Yadav. In his evidence pW1 had deposed that on 

03-04-18, while he was working as M.O./Ayurvedic at Panery S.H.C., on 

that day three persons namely Vicitim-B, Victim-A and Mostakul Ali were 

produced before PW1 for their medical examination. On being asked the 

said persons told him that they had been physically assaulted by some 

persons. Accordingly he examined the said persons brought by police. On 
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being examined he did not find any injuries on their persons and 

accordingly he submitted his medical reports. Ext.-1 and Ext.-2 are the 

medical reports of victim-B  and victim-A wherein Ext.-1(1) and Ext.-2(1) 

are the signatures of PW1. Ext.-3 is the medical report of Mostakul Ali 

wherein Ext.-3(1) is the signature of PW1. In cross-examination, PW1 had 

stated that he examined the aforesaid persons and no requisition being 

produced by the police. He did not submit the medical reports on 

prescribed format. 

 

13. PW2 is Dr. Kangkan Thakuria. In his evidence PW2 had deposed that on 

06-04-18, while he was working as M. & HO1, at Udalguri Civil Hospital, 

Victim-B and Victim-A were produced before him for their medical 

examination but they refused to undergo physical examination and vaginal 

swab examination. PW2 advice victim-A and victim-B for examination of  X-

ray right wrist joint, X-ray right elbow joint, X-ray right entail cuts, Urine 

for B and HCG, USG (W/A) and vaginal swab examination. As per his 

advice subsequently no reports had been submitted to him, so he could not 

give any opinion. Ext.-4 is the advice slip of victim-B wherein Ext.-4(1) is 

the signature of PW2. Ext.-5 is the advice slip of victim-A wherein Ext.-5(1) 

is the signature of PW2. Cross-examination of PW2 had been declined by 

the defence. 

 

14. PW3 is Lal Saheb Ansari, informant and father of victim-A. In his evidence 

PW3 had deposed that on the day of incident, while he was at his shop, at 

around 5 pm, he received a telephone call from one of his co-villagers that 

while his victim daughter was returning from school, she was assaulted by 

someone. On receiving the information he immediately rushed to his 

house. Till then his daughter did not reach home. At around 6 pm, his 

victim daughter came to house and on being asked she told him that she 

had been assaulted by two boys while returning from their school. Later 

on, after filing of FIR by PW3 accused persons were arrested by the police 

and brought to police station where he saw the accused persons for the 
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first time. Ext.-6 is the FIR. Ext.-6(1) is the signature of PW3. In cross-

examination for accused Rajib Boro, PW1 had stated that the FIR was 

written by one Makib Ali. The FIR was written as per the version of the 

villagers who gathered at the place of occurrence. The FIR was not written 

as per his version. Accused Basanta Rabha assaulted his daughter as told 

by his daughter. Accused Rajib Boro was not involved in the incident. 

Accused Rajib Boro came to the place of occurrence and prevented the 

other accused from assaulting her. PW1 had denied the suggestion that on 

that day, at the place of occurrence accused persons did not assault his 

daughter. In cross-examination for accused Basanta Rabha, PW1 had 

stated that he did not witness the incident of assault as at that time he 

was at his shop.  

 

15. PW4 is Victim-A. In her evidence PW4 had deposed that on 03-04-18, the 

occurrence took place. On that day at around 4 pm, after break of the 

school she was returning to her home in a bicycle alongwith her classmate 

victim-B. Both of them came together in the bicycle which was ridden by 

victim-B. On their way to home suddenly the chain of the cycle fell down 

so they had to stop. At that time one Mostakul Ali came there in helping 

them to fit the chain of the cycle. After few moments the accused Basanta 

Rabha came in a motorcycle and hit Mostakul Ali. Then she asked the 

accused as to why he had hit Mostakul deliberately. Then the accused 

Basanta Rabha assaulted her without any rhyme or reason. The accused 

Basanta Rabha also tried to drag her away from the place of occurrence, 

but due to intervention of the local people she could manage to escape. 

The other accused Rajib Boro in the meantime came there and took away 

the other accused Basanta Rabha from the place of occurrence in order to 

avoid further escalation of the incident. On reaching her home she 

narrated the incident to her father who accordingly lodged the FIR. Police 

got her statement recorded under Section 164 Cr.P.C. before the 

Magistrate. Ext.-7 is the statement. Ext.-7(1) and Ext.-7(2) are the 

signatures of PW4. In cross-examination for accused Rajib Boro, PW4 had 
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stated that accused Rajib Boro was not at all involved in assaulting her. He 

only came to save the situation. In cross-examination for accused Basanta 

Rabha, the incident occurred in an open space on her way to home. She 

was returning from Panery Higher Secondary School. She knew Mostakul, 

who repaired their bicycle, very well since long as he was her classmate. At 

the place of occurrence many local people gathered. PW4 had denied the 

suggestion that on the date of occurrence after seeing Mostakul with 

whom she had love affairs, they stopped the bicycle and when Mostakul  

was talking with her the accused Basanta Rabha tried to prevent them 

from making love gestures in open space and as a result an altercation 

ensued between her and the accused Basanta Rabha and when Mostakul 

was also intervening  the accused assaulted them and at that time on 

raising of ‘hulla’ local people came there and sent them back to home. 

 

16. PW5 is Binod Daimary. In his evidence PW5 had deposed that he knew 

neither the informant nor the accused or the victim. The incident occurred 

in the month of April 2018. He knew nothing about the incident. However 

on that day one police came to his house and told him that he had to 

attend the OC Panery PS. Accordingly he went to the Panery PS and the 

OC Shorab Ali asked him to put a signature and accordingly he put his 

signature in that paper. Ext. 8 is the seizure list of one motorcycle. Ext. 

8(1) is the signature of PW5. In cross-examination, PW5 had stated that 

nothing was written on the seizure list when he put his signature therein. 

 

17. PW6 is Victim-B. In her evidence PW6 had deposed that on 03-04-2018, at 

about 4 pm while she and her friend victim-A were returning home from 

school, near the Kolsi river, the chain of her bicycle fell down. Then she 

sought the help from Mustakul All who was coming in a bike. While 

Mustakul Ali was helping her to fix the chain of bicycle, accused Basanta 

Rabha who was coming in a bike hit Mustakul Ali. Thereafter accused 

Basanta Rabha slapped her and her friend victim-A. There were many 

persons near the place of occurrence. They intervened and sent them to 
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their home. Later on, victim-A’s father lodged the FIR before the Police. 

She was produced before the Magistrate for recording statement. Ext-8 is 

the statement recorded by Magistrate U/S 164 Cr.P.C. Ext-8(1) and Ext-

8(2) are the signatures of PW6. The Police had also produced her before 

the doctor for medical examination. In cross-examination, for accused 

Rajib Boro, PW6 had stated that accused Rajib Boro was not involved in 

the incident. He had reached the place of occurrence after the incident. In 

cross-examination, for accused Basanta Rabha, PW6 had stated that they 

were returning home from school after examination. At the time of 

incident, many people were passing through the road. PW6 had denied the 

suggestion that she did not state before the Police that accused Basanta 

Rabha slapped her and her friend victim-A and that Mustakul All was 

boyfriend of victim-A and on the date of occurrence they were found in a 

compromising position by the accused and then out of shame they made a 

concocted story against the accused.  

 

18. PW7 is Jayram Bharati, father of victim-B. In his evidence PW7 had 

deposed that about one year back, on the date of occurrence, in the 

evening, while he returned from his work, his daughter victim-B informed 

him that on that day in the afternoon while she was returning from school 

along with her friend victim-A, near Kolsi river, the chain of her bicycle fell 

down. While she was trying to fix the chain along with one boy, accused 

Basanta Rabha came there and slapped victim-B and her friend victim-A. 

On the intervention of the villagers, Police came and arrested the accused 

person. In cross-examination, for accused Rajib Boro, PW7 had stated that 

accused Rajib Boro was not involved in the incident. He had reached the 

place of occurrence after the incident. In cross-examination, for accused 

Basanta Rabha, PW7 had stated that he had not seen the incident. He was 

informed about the incident by his daughter. His daughter used to study at 

Panery school. The incident happened in the evening at about 4-5 pm near 

the river Kolsi. 
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19. PW8 is Mostakul Ali, son-in-law of informant. In his evidence PW8 had 

deposed that about one year ago, the occurrence took place. On the date 

of occurrence, at about 4.30-5 pm, victim-A and victim-B were returning 

from their college after attending the HS 1st year examination. On their 

way near Kolsi river, the bicycle of victim-A met with some mechanical 

defect and therefore she called him over phone. Then he came there by his 

bike and while trying to fix the chain of the bicycle, accused Basanta Rabha 

came there by his bike and hit his bike. Thereafter he got down from his 

bike and assaulted him and victim-A. At the time of incident, he was 

engaged to victim-A. Later on, he married her. While accused Basanta 

Rabha was assaulting him, one Niku Sarma came there and asked the 

accused as to why he was assaulting him. At that time, another accused 

Rajib Boro also came there by his bike. He intervened and stopped accused 

Basanta Rabha from assaulting them and took him away. The villagers also 

came to the place of occurrence. In cross-examination, for accused Rajib 

Boro, PW8 had stated that accused Rajib Boro did not assault anyone. In 

cross-examination, for accused Basanta Rabha, PW8 had stated that he 

had love affairs with victim-A since he was in Class VIII. He used to visit 

house of victim-A. PW8 had denied the suggestion that on the date of 

occurrence, victim-A was returning home along with him after examination 

and they were found in a compromising position near the Kolsi river and 

when the accused intervened he started quarrelling and assaulted accused 

Basanta Rabha and then accused Basanta Rabha too assaulted him.  

 

20. PW9 is Niku Sarma. In his evidence PW9 had deposed that in the month of 

April 2018, at about 2.30 pm, while he was working near Kolsi river, he 

heard hue and cry near the river and found that accused Basanta Rabha 

was assaulting Mustaful Ali @ Sunu and two girls. He went there and 

stopped the quarrel. Thereafter people gathered there and the victims 

went to Police station. In cross-examination, for accused Rajib Boro, PW9 

had stated that accused Rajib Boro was not involved in the incident. In 

cross-examination, for accused Basanta Rabha, PW9 had stated that he 
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was at a distance of 100 meters from the place of occurrence. On hearing 

the sound of quarrel, he went there to stop the quarrel. At the time of 

incident villagers gathered there. PW9 had denied the suggestion that 

initially Mustaful Ali assaulted Basanta Rabha and therefore in order to 

save himself accused Basanta Rabha assaulted Mustaful.  

 

21. PW10 is Anil Khodal. In his evidence PW10 had deposed that on the date 

of occurrence, he was working at a distance of 100 meters from the place 

of occurrence. He had seen gathering of people at the place of occurrence. 

When he went there people already started to leave that place. On the way 

he met Mustafa Ali and the two victim girls. When he asked him, Mustafa 

told that accused Basanta Rabha had assaulted him and the two girls.  

Cross-examination of PW10 for accused Rajib Boro had been declined. In 

cross-examination, for accused Basanta Rabha, PW10 had stated that he 

had not seen the incident of assault.  

 

22. PW11 is Bharat Baishya, constable of Police. In his evidence PW11 had 

deposed that in the month of April 2018, the occurrence took place. At that 

time he was posted as Literate Constable at Panery PS. On that day both 

the accused persons were arrested by O/c Sohrab Ali in connection with 

this case. The bike of accused Rajib Boro had also been seized by the O/c. 

Ext-8 is the seizure list. Ext-8(2) is the signature of PW11. In cross-

examination, for accused Rajib Boro, PW11 had stated that he put his 

signature in the seizure list in the Police station. The bike was seized in the 

PS. He did not know from where the seized bike was brought by the O/c. 

In cross-examination, for accused Basanta Rabha, PW11 had stated that 

he put his signature in the seizure list in the Police station. The bike was 

seized in the PS. He did not know from where the seized bike was brought 

by the O/c. 

 

23. PW12 is DSP Sahrab Ali, Investigating Officer of this case. In his evidence 

PW12 had deposed that on 03-04-18, he was posted as Officer-in-Charge 



11 
 

of Panery Police Station. On that day, at about 7.40 pm, informant Lal 

Saheb Ansari lodged a written FIR.  Accordingly, on the basis of the FIR, 

he registered Panery P.S Case no. 24/18 U/S 341/294/323/376/511/34 IPC 

and took up the investigation of the case.  He recorded the statement of 

the informant and the victims in the PS only. He sent both the victims to 

Panery SHC for medical examination. He recorded the statement of injured 

Mustakul Ali and sent him for medical examination. He visited the place of 

occurrence, prepared the sketch map and recorded the statements of 

witnesses. Both the victims were produced before the learned Magistrate 

for recording their statements U/S 164 Cr.P.C. He seized one motorcycle 

from accused Rajib Boro. Both the accused persons namely Rajib Boro and 

Basanta Rabha were arrested and forwarded to learned Magistrate. Later 

on he collected the medical report. After completion of investigation, 

having found sufficient materials he submitted charge-sheet U/S 

341/352/294/376/511 IPC against accused Basanta Rabha and U/S 

109/376/511 IPC against accused Rajib Boro. Ext.-8 is the seizure list. Ext.-

8(3) is the signature of PW12. Ext.-9 is the sketch-map. Ext-10 is the 

charge-sheet. Ext-10(1) is the signature of PW12. In cross-examination, for 

accused Rajib Boro, PW12 had denied the suggestion that he had not 

investigated the case properly and submitted the charge-sheet casually 

and that there was no allegation against accused Rajib Boro. In cross-

examination, for accused Basanta Rabha, PW12 had stated that on 04-04-

2018, at 8.55 am, he visited the place of occurrence. He had not prepared 

sketch map in separate sheet. The victims were sent for medical 

examination on the date of occurrence itself.  PW12 had denied the 

suggestion that despite having no sufficient materials against accused 

Basanta Rabha, he submitted charge-sheet against accused Basanta 

Rabha. 

 

24. On careful scrutiny of evidence on record it appears that PW4 and PW6 

who are the victim girls of the instant case adduced evidence implicating 

accused Basanta Rabha in the alleged incident of assault upon them. 
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According to PW4 victim-A on the date of occurrence while she was 

returning home on a bicycle alongwith her classmate PW6(victim-B), 

suddenly the chain of the cycle fell down then one Mustaqul Ali came there 

to help them to fix the chain of the cycle. After a few moments accused 

Basanta Rabha came on a motorcycle and hit Mustaqul Ali. When PW4 

protested accused Basanta Rabha assaulted her without any rhyme and 

reason and tried to drag her away from the place of occurrence but due to 

intervention of the local people she could manage to escape. The evidence 

of PW4 is corroborated by PW6, victim-B. PW6 too had deposed that one 

Mustaqul Ali was helping them to fix the chain of bicycle, then accused 

Basanta coming on a bike hit Mustaqul Ali, thereafter, he assaulted both 

PW6 and PW4. The fathers of both the victim girls had been examined as 

PW3 and PW7. PW3 is informant of the instant case. He is the father of 

victim-A(PW4). It appears from the evidence of PW3 and PW7 that they 

get to know about the incident from their daughters. On hearing about the 

incident from his daughter PW3 lodged the FIR. Another injured person 

Mustaqul Ali has also been examined as PW8. He too supported the 

prosecution case and deposed that while he was fixing the chain of the 

bicycle of the victim accused Basanta Rabha hit him by his bike and 

thereafter assaulted him and victim-A coming to evidence of PW9 and PW0 

who are the independent witnesses of the case it appears that PW9 had 

witnessed the accused Basanta Rabha assaulting PW8 and two girls. PW9 

had intervened and stopped the quarrel. PW10 had also deposed that 

having seen gathering of people at the place of occurrence when he went 

there, he met Mustaqul Ali and the two victim girls. On being asked 

Mustaqul Ali told him that accused Basanta Rabha had assaulted him and 

the two girls.  

 

25. It appears from the evidence on record that none of the prosecution 

witnesses had deposed anything against accused Rajib Boro implicating 

him in the alleged incident. PW3 the informant and the victims of the case 

has specifically revealed in cross-examination that accused Rajib Boro was 
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not at all involved in the allege incident of assault. PW3, the informant also 

revealed that the FIR was written as per the version of the villagers who 

gathered at the place of occurrence and not as per his version. He made it 

clear that accused Basanta Rabha assaulted his daughter as told by his 

daughter and accused Rajib Boro was not involved in the incident. 

 

26. Learned defence counsel for accused Basanta Rabha has argued that the 

prosecution case is cooked up, fabricated and false inasmuch as there is no 

evidence of the prosecution witnesses that the accused tried to commit 

rape upon the victim but in her statement recorded under Section 164 

Cr.P.C., the victim stated that the accused tried to commit rape upon her. 

Even in the case charge has been framed under Section 376 IPC but 

evidence of the victim and other prosecution witnesses bring out no 

element of rape against the accused. Hence, the evidence of the victim girl 

is inconsistent and contradictory and as such unworthy of credit.  

 

27. In the present case the statement of victim-A(PW4) recorded under 

Section 164 Cr.P.C. has been exhibited as Ext.-7. It appears from the Ext.-

7 that in her statement under Section 164 Cr.P.C. she stated before the 

learned Magistrate that on her way back to home, after appearing in 

examination in her school, the chain of her cycle fell down for which she 

had to stop on the road. Then suddenly accused Basanta Rabha came 

there, caught hold of her hand, dragged her and tried to commit rape upon 

her. On hearing her crying Mustaqul Ali came there then Basanta Rabha 

assaulted Mustaqul and fled away. Accused Basanta’s friend Rajib help him 

to flee away. The statement of victim-B(PW6) had also been recorded by 

learned Magistrate under Section 164 Cr.P.C. Ext.-8 is the statement of 

PW6 recorded under Section 164 Cr.P.C. It appears from Ext.-8 that PW6 

stated before the learned Magistrate that on the date of occurrence when 

she and her friend victim-A were returning home, after appearing in 

examination in their school, the chain of their bicycle fell down and for that 

they stopped on the road for a while. Then accused Basanta Rabha came 
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there, caught hold of her, hand and scolded her with abusive language. 

Then Mustaqul came to save them. Then accused Basanta Rabha assaulted 

Mustaqul, PW6 and her friend. 

 

28. A careful and close scrutiny of statement of the victim girls recorded under 

Section 164 Cr.P.C. and their evidence adduced before the Court would 

show that there is little variance as to how and what exactly happened on 

the date of occurrence but there is consistency over one material issue that 

accused Basanta Rabha used force upon both the victims and Mustaqul Ali. 

Even the independent witnesses of the case, who are not at all interested, 

have testified corroborating the evidence of the victims that accused 

Basanta Rabha assaulted them. Both PW9 and PW10 were working at a 

distance of 100 meters from the place of occurrence and as such being the 

most probable witness of the incident their testimony has greater 

evidentiary value. 

 

29. Moreover, a careful scrutiny of statement of the victim-A recorded under 

Section 164 Cr.P.C. in its entirety would show that her statement that 

accused Basanta Rabha tried to commit rape upon her reflects more on her 

apprehension that she might be raped by the accused rather than a 

statement describing an actual act of the accused constituting an attempt 

to commit rape. There is no narration of the action of the accused in her 

statement except that he caught hold of her hand and dragged her, 

implicating him committing some act which could be attributable to an 

attempt to commit rape. Therefore for such statement of the victim under 

Section 164 Cr.P.C. her testimony before the Court which is found to be 

free from any embellishment and material discrepancy cannot be 

disbelieved. It is pertinent to mention that a minor discrepancy on trivial 

matters not touching the core of the case does not permit rejection of the 

evidence as a whole. In the decision reported in State of UP Vs. M.K. 

Anthony, 1985 1 SCC 505, the Hon’ble Supreme Court has observed 

that “while appreciating the evidence of a witness, the approach must be 
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whether the evidence of the witness read as a whole appears to have a 

ring of truth. Once that impression is formed, it is undoubtedly necessary 

for the court to scrutinize the evidence more particularly keeping in view 

the deficiencies, draw-backs and infirmities pointed out in the evidence as 

a whole and evaluate them to find out whether it is against the general 

tenor of the evidence given by the witness and whether the earlier 

evaluation of the evidence is shaken as to render it unworthy of belief. 

Minor discrepancies on trivial matters not touching the core of the case, 

hyper-technical approach by taking sentences torn out of context here or 

there from the evidence, attaching importance to some technical error 

committed by the investigating officer not going to the : root of the matter 

would not ordinarily permit rejection of the evidence as a whole”. 

 

30. Moreover, exaggeration is no ground to throw the case overboard, if true, 

in the main. In the decision reported in State of UP Vs. Anil Singh, 

1988 (Suppl) SCC 686, the Hon’ble Supreme Court has observed as 

follows: 

“It is also our experience that invariably the witnesses add 

embroidery to prosecution story, perhaps for the fear of being 

disbelieved. But that is no ground to throw the case overboard, if 

true, in the main. If there is a ring of truth in the main, the case 

should not be rejected. It is the duty of the Court to cull out the 

nuggets of truth from the evidence unless there is reason to believe 

that the inconsistencies or falsehood are so glaring as utterly to 

destroy confidence in the witnesses. It is necessary to remember 

that a Judge does not preside over a criminal trial merely to see 

that no innocent man is punished. A Judge also presides to see that 

a guilty man does not escape. One is as important as the other. 

Both are public duties which the Judge has to perform”.  

 

31. In the decision reported in Nand Kishore Vs. State of M.P., (2011) 12 

SCC 120, the Hon’ble Supreme Court observed that “the Court has to 
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examine the statement of a witnesss as a whole. The court may not be in a 

correct position to arrive at any final conclusion while only reading or 

relying upon a sentence in the statement of a witness that too by reading 

it out of context. The evidentiary value of a statement should normally be 

appreciated in its correct perspective, attendant circumstances and the 

context in which the statement was made”.  

 

32. In the present case while appreciating the evidence of all the prosecution 

witnesses nothing has been found to render them unworthy of credence. 

There is evidence consistent, cogent and truthful to the effect that on the 

date of occurrence accused Basanta Rabha assaulted both the victim girls 

and PW8, Mustaqul Ali. Hence, merely because the victim, in her evidence 

before the Court, did not make any allegation of attempt to commit rape 

upon her by the accused though she stated in her previous statement 

recorded under Section 164 Cr.P.C. that accused tried to commit rape upon 

her, does not make her entire evidence untrue and it does not lead to the 

inference that prosecution case is cooked up, fabricated and false.  

 

33. On cumulative assessment of the evidence on record would reveal that on 

the date of occurrence accused Basanta Rabha assaulted PW4, PW6 and 

PW8 without any grave and sudden provocation. However, it appears that 

at the time of incident both the victims were waiting on the road as the 

chain of their bicycle fell down. So there is nothing on the record that the 

accused Basanta Rabha prevented both the victims from proceeding 

beyond certain circumscribing limits. Moreover, mere evidence that 

accused uttered obscene words without detail narrative of the words 

uttered is not sufficient to attract the elements of Section 294 IPC. 

 

34. In view of above discussions it appears that prosecution has proved 

beyond all reasonable doubt that accused Basanta Rabha assaulted victim-

A, victim-B and Mustaqul Ali and, therefore, found guilty under Section 352 

IPC. However, prosecution has failed to prove that accused Basanta Rabha 
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is guilty under Section 341/294/376/511 IPC. Accordingly he is found not 

guilty under Section 341/294/376/511 IPC. 

 

35. The prosecution has also failed to prove charges under Section 

109/376/511 IPC against accused Rajib Boro. 

 

36. In the present case the accused Basanta Rabha has been found guilty and 

convicted under Section 352 I.P.C. Hence, considering the circumstance in 

which the offence is committed in my considered view no benefit under 

Section 360 Cr.P.C. or under Section 3/4 of the Probation of offenders Act 

1958 can be extended to the convicted accused person. 

 

37. Before passing sentence, I have heard the convicted accused person on 

the question of sentence under Section 235(2) of the Cr.P.C. and recorded 

his statement. The accused has pleaded for leniency.  

 

38. I have also anxiously considered the facts and circumstances of the case. 

The record does not display past blemish of the convict. Hence, in my 

considered opinion punishment of fine instead of imprisonment would meet 

the ends of justice.  

 

ORDER 

 

39. In the result accused Basanta Rabha is sentenced to pay fine of Rs. 500/-

(five hundred) only, in default simple imprisonment for one(1) month 

under Section 352 I.P.C. 

 

40. However, accused Basanta Rabha is found not guilty under Section 

341/294/376/511 IPC and acquitted of charges under Section 

341/294/376/511 IPC. 
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41. The other accused Rajib Boro is found not guilty under Section 

109/376/511 IPC, and acquitted of charges under Section 109/376/511 

IPC, set at liberty forthwith.  

 

42. Bail bond executed by the accused Rajib Boro and the surety shall remain 

in force for another six months under the purview of provision under 

section 437-A Cr.P.C. 

 

43. The convicted accused person shall be furnished with a copy of this 

Judgment free of cost forthwith. 

 

44. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

45. Sent back the original case record of GR Case No. 333/2018 to the court of 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the 

Judgment, forthwith. 

 

46. Judgment is signed, delivered and pronounced in the open court today the 

17th day of December, 2019. 

 

 

Dictated and Corrected 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udlaguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 95/2018 

APPENDIX 
 
 

(A) Prosecution Exhibits: 

Ext.1  : Medical report of Victim-B. 

Ext.2   : Medical report of Victim-A.  

Ext.3  : Medical report of Mostakul Ali. 

Ext.4  : Advice Slip of victim-B. 

Ext.5  : Advice slip of victim-A. 

Ext.6  : FIR. 

Ext.7  : Statement of victim-A U/S 164 Cr.P.C.  

Ext.8  : Seizure list. 

Ext.8  : Statement of victim-B U/S 164 Cr.P.C. 

Ext.9  : Sketch map. 

Ext.10  : Charge sheet. 

(B) Materials Exhibits : Nil. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

 

(F) Prosecution witnesses: 

PW1- Dr. Santosh Singh Yadav. 

PW2- Dr. Kangkan Thakuria. 

PW3- Lal Saheb Ansari. 

PW4- Victim-A. 

PW5- Binod Daimary. 

PW6- Victim-B. 

PW7- Jayram Bharati. 

PW8-  Mostakul Ali. 

PW9- Niku Sarma. 

PW10- Anil Khodal. 
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PW11- Akhil Baishya. 

PW12- DSP Sahrab Ali. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

(N.Talukdar) 
Addl. Sessions Judge. 

Udalguri 
 


