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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present: Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Special (POCSO) 17/2016 

U/S 4 of POCSO Act 

 

State of Assam 

-Vs- 

                        Bhabi Ram Rava…………Accused. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. D. Saharia, Learned Advocate. 

 

Date of Evidence    : 01-11-17: 26-06-18: 03-08-18: 26-11-18:  

                              20-12-18: 07-03-19: 25-11-19. 

Date of Argument   : 11-12-2019. 

Date of Judgment   : 20-12-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 06-08-15, at about 05.30 pm, while 

the victim girl was alone at home the accused Bhabi Ram Rabha unlawfully 

entered into her home dragged the victim inside the house from the 

courtyard of her house and forcibly committed rape upon her. When the 

victim raised hue and cry the villagers rushed to the place of occurrence, 

detained the accused and called the police. In connection with the incident 

the mother of the victim girl, informant Dalimi Talukdar lodged an FIR with 

the Officer-in-Charge of Kalaigaon P.S. On the basis of the FIR, Kalaigaon 
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PS Case No. 152/15, under Section 448/376 IPC R/W Section 7/8 of 

POCSO Act was registered and after completion of investigation Police 

submitted charge-sheet under Section 4 of POCSO Act against the accused 

Bhabi Ram Rava. 

 

2. In consideration of the submission of the learned counsel for both the 

parties and on evaluation of materials on record having found sufficient 

grounds for presuming that the accused person had committed offence 

under Section 4 of POCSO Act, Hon’ble Special Judge framed charge 

thereunder and the ingredients of charge under Section 4 of POCSO Act 

were read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried. Thereafter, the learned Special Judge vide 

Order dated 05-09-2018, transferred the case to this court for disposal. 

 

3. The prosecution in order to prove its case examined the following 10(ten) 

witnesses: 

PW1- Dalimi Talukdar. 

PW2- Nipen Ch. Bhatta.  

PW3- Hemanta Choudhury. 

PW4- Nila Boro. 

PW5- Dr. Ellora Choudhury. 

PW6- Victim-A. 

PW7- Sankar Talukdar. 

PW8- Binoy Bora. 

PW9- Sankar Ch. Rabha. 

PW10- SI Hiren Kr. Borah. 

 

4. The statement of the accused person had been recorded U/S 313 Cr.P.C. 

The defence plea was of total denial. Defence had declined to adduce 

defence evidence.  
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5. Situated thus, the point for determination in the instant case is set up as 

follows:-  

(I) Whether the accused committed penetrative sexual assault upon 

the Victim-A who is a minor girl aged about 10 years? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

6. I have heard learned Addl. PP Mr. R. Sarmah for the prosecution and 

learned defence counsel Mr. D. Saharia. 

 

7. Learned Addl. P.P. has submitted that the testimony of the victim girl is 

inspiring confidence. There is inconsistencies and inherent improbabilities 

in the evidence of the victim girl. The prosecution witnesses have 

corroborated the evidence of the victim regarding the incident of rape 

upon the victim girl. Learned Addl. P.P. has argued that prosecution has 

proved the charge against the accused beyond all reasonable doubt. As 

such the accused is liable to be convicted under Section 4 of POCSO Act. 

 

8. Per contra learned defence counsel has argued that the prosecution 

version as emerged from the evidence of victim is inconsistent with the 

victim narrated in the FIR. PW1, the informant deposed in her evidence 

and stated in the FIR that during the incident the victim raised hue and cry 

and then the neighbours rushed to her house and detained the accused 

who was found inside the house. But there is no evidence of PW6, the 

victim girl that on hearing the hue and cry raised by her the neighbours 

came to her house and detained the accused. According to victim when her 

mother returned back to her home she informed her about the incident. 

Hence, a reasonable doubt arises as to the truthfulness of the testimonies 

of the PW1 and PW6. Moreover, though the prosecution version of the 

witnesses claimed that accused was detained by the neighbours when he 

was found in the house of the victim girl but according to PW7 the father 
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of the victim girl the villagers brought the accused from his home and 

detained him in the courtyard of house of PW7.  

 

9. Learned defence counsel has also argued that the statement of the victim 

recorded by the Investigating Officer under Section 161 Cr.P.C. is not 

available in record for which accused has been prejudiced for not getting 

the chance to go through the previous statement made by the victim girl 

immediately after the incident. Though statement of the victim had been 

recorded under Section 164 Cr.P.C. but there was a gap of four days of 

recording the statement from the date of occurrence. Learned defence 

counsel has also argued that the medical evidence adduced by the 

prosecution did not support any incident of sexual assault upon the victim 

girl. 

 

10. Learned defence counsel has also argued that there is no extra judicial 

confession of the accused. The evidence of alleged confession made by the 

accused before the police is not admissible under the provision of Section 

25 of Evidence Act. Learned defence counsel has also argued that Ext-2, 

the Seizure list is silent as to from whom the article was seized. Though 

Ext.-2 shows seizure of a panty but from the evidence of the victim it is 

clear that at the time of incident she was wearing sporting and gown. 

There is no evidence at adduced by the victim that at the time of incident 

she was wearing underwear. Learned defence counsel has further 

submitted that in Ext.-2, Seizure list I/O mentioned the case no., though 

the articles were seized on 06-08-15 and next day i.e. on 07-08-15, the 

FIR was lodged on the basis of which police case was registered.  

 

11. The evidence of the victim is not reliable. In her statement recorded under 

Section 164 Cr.P.C. she did not state that she informed her mother about 

the incident. Moreover evidence of PW1 and PW6 is inconsistent and 

contradictory to the effect that while according to PW6 her mother PW1 
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returned home at about 03.30 pm but PW6 had deposed that she returned 

home at about 05 pm. 

 

12. Before appreciating the arguments put forward by learned Addl. P.P. for 

the State as well as the rival submission advanced by the learned defence 

counsel, I would like to discuss the evidence adduced by the prosecution. 

 

13. PW1 is Dalimi Talukdar, informant and mother of the victim girl. In her 

evidence PW1 had deposed that victim was 10 years at the time of 

occurrence. The house of accused was situated adjacent to their house. On 

the day of incident at about 5 PM she went out to attend a marriage 

ceremony. Her daughter Pakhi was sitting at their courtyard. The accused 

asked for tobacco. Her daughter refused to give tobacco. Thereafter the 

accused came and took her inside their house and committed rape on her. 

When the accused committed rape on her she raised hue and cry. The 

neighboring people rushed towards their house and they caught the 

accused who was found inside their house. At that time PW 1 reached 

home and came to know about the incident from her daughter. Thereafter, 

she lodged ejahar at Kalaigaon P.S. Ext.1 is the ejahar. Ext.1(1) is the 

signature of PW1. Police seized bed cover, Jangia of the victim and one 

Gamocha. Ext.2 is the seizure list. Ext.2(1) is the signature of PW1. Her 

daughter was medically examined by the police. In cross-examination, PW1 

had stated that she had seen the bed-sheet, Jangia and Gamocha in the 

court. When she reached her house she saw police in her house. The 

distance between her house and the house where marriage ceremony was 

going on is about 150 meters and it requires 5 minutes time. It takes half 

hour by bus to Kalaigaon PS from her house. At the time of occurrence her 

daughter was alone at home. There was no wall in between their house 

and accused’s house. After the incident they constructed wall. Accused 

used to come to their house before the incident. There are about 10 

numbers of houses near their house. When she reached home it became 

dark. It was not dark when she went out. She lodged ejahar at about 9 AM 
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on the next day of incident. There were two rooms in their house. The 

door was made of bamboo. Before the incident sometimes she kept her 

daughter alone in their house. When she reached home she saw accused 

in their house wearing a Gamocha and shirt. At that time Sankar Sarma, 

Nila Boro came to their house. The neighbouring people did not come out 

of fear. PW1 had denied the suggestion that accused did not commit rape 

on her daughter and out of fear she cried. 

 

14. In the present case the victim girl has been examined as PW6. 

Corroborating the evidence of her mother the victim had testified that on 

the date of occurrence, while she was alone at home, at about 3 pm, 

accused came to their house and asked for tobacco. When she gave him 

the tobacco, the accused dragged her to the bed and committed rape upon 

her. Thereafter her mother came home. The accused left their house 

before her mother reached there. She informed her mother about the 

incident. She was medically examined through the Police. She was also 

produced before the Magistrate who recorded her statement U/S 164 

Cr.P.C. Ext-4 is the statement U/S 164 Cr.P.C. and Ext-4(1), Ext-4(2), Ext-

4(3) & Ext-4(4) are the signatures of PW6.  

 

15. In cross-examination, PW6 had stated that at about 3.30 pm, her mother 

returned back home. At about 1 pm her mother went to attend a marriage 

ceremony near their house. The house of the accused was adjacent to 

their house. The accused has his wife and two sons. PW6 had admitted 

that she did not state before the Magistrate that she informed about the 

incident to her mother. She could not remember when the Police brought 

her to the court after the incident. At the time of incident, she was wearing 

'sporting' and gown. Before the incident both the families of accused and 

theirs used to visit each other's house. On several occasions she lived 

alone at home. Next day of the incident, her mother lodged the FIR. She 

was called to Police station before the medical examination. After she came 

to the Police station, she was taken to the hospital for medical 
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examination. The clothes which she was wearing at the time of incident 

had been shown to the Police. PW6 had denied the suggestion that the 

accused did not commit rape on her. 

 

16. PW7, Sankar Talukdar is the father of the victim girl.  PW7 had deposed 

that on the date of occurrence, in the evening after returning from his 

work, he was informed by her wife that accused had committed rape on 

his daughter. The villagers came to his house. Knowing about the incident 

they asked his wife to file a case. At the time of incident, his daughter was 

aged about Eleven (11) years. In cross-examination, PW7 had stated that 

he had not seen the incident of rape. At about 4 pm, he returned back 

home. Knowing about the incident, when he went to the house of the 

accused and asked him about the incident, the accused get angry and 

rebuked him. Thereafter, the villagers came to the house of the accused 

and held him in the courtyard of his house. PW7 had denied the suggestion 

that he stated before the Police that the villagers tied up the accused. The 

house of the accused was adjacent to his house and sometimes they left 

their daughter alone at home. During the continuation of trial of this case, 

they have arrived at an amicable settlement with the accused. Now his 

wife and daughter visit the house of the accused. 

 

17. A careful scrutiny of evidences of PW 1, 6 and 7 would reveal that their 

evidence is consistent to the effect that on the date of occurrence while 

the PW 6, the victim was alone at home the accused came there and 

committed rape upon her. PW 1 was informed by the victim about the 

incident when returned home. Learned defence counsel has argued the 

evidence of PW 1 and 6 is not reliable as their evidence contradictory with 

regard to the time of arrival of PW 1 at her home. While PW 1 had 

deposed that at 5 PM, she went out of her home and it was dark when she 

returned back home. Contrary to her evidence PW 6 deposed that at 3.30 

PM, her mother returned back home.  
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18. PW 6, the victim is a minor girl. At the time of incident she was only about 

10 years old. It may not be possible for a child of such age to give exact 

account of time.  Hence inconsistency in the evidence of PW 1 and PW6 

with regard to time of return of PW 1 back home cannot be the ground to 

disbelieve their entire evidence.      

 

19. The co- villagers of the informant have been examined by the prosecution 

as PW 2, PW 3,PW 4 and PW 8. PW2 is Nipen Ch. Bhatta is the VDP 

Secretary of village of the informant. In his evidence PW2 had deposed 

that on the day of incident, at about 6 to 7 PM he was called by Sankar 

Talukdar over telephone to his house. Accordingly he went to the house of 

Sankar Talukdar. While he reached the house of Sankar Talukdar he saw 

gathering of many people at his house. Thereafter, Sankar Talukdar and 

his wife Dalimi Talukdar told him that the accused committed rape upon 

their victim daughter. He also saw the accused at the house of the 

informant who was detained by the village people. PW2 had been declared 

hostile and cross-examined by the prosecution.  

 In cross-examination by the prosecution, PW2 had admitted that he 

stated before the police U/S 161 Cr.P.C. that when the police and the local 

people gathered in the house of Sankar Talukdar at that time the accused 

admitted before them that he came to the house of Sankar Talukdar  and 

committed rape on victim-A, 9 years old, daughter of Sankar Talukdar.  

 In cross-examination, PW2 had stated that when he reached the 

house of Sankar Talukdar he saw a gathering of about 30 people at his 

house. When the accused confessed before the police and the public 

gathered at the house of the informant, he understood what the accused 

had said. Before arrival of the police the accused was saying something but 

which could not be understood by PW2 due to noise and din at the place of 

occurrence. When accused admitted his guilt the police and the villagers 

were present at the place of occurrence. PW2 informed the police 

regarding the incident on the apprehension that the accused who was 

detained by village on the likelihood of being manhandled at any moment. 
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PW2 had denied the suggestion that the accused had not admitted his guilt 

before the public and police about the commission of rape on the victim.  

 

20. PW3 is Hemanta Choudhury. In his evidence PW3 had deposed that the 

occurrence took place about 2 years ago at around 7 PM. On the day of 

incident he was present in the Chowk of their village. At that time he heard 

hue and cry coming out from the house of the informant. Then he 

immediately proceeded to the house of the informant and heard that the 

accused had committed rape on the daughter of the informant. He saw 

that the accused had been detained by village people gathered at the 

house of the informant. After his arrival police also came to the place of 

occurrence. The accused, who was detained at the house of the informant, 

admitted by his own words that he had committed rape on the daughter of 

the victim. At the time of occurrence the victim was around 8-10 years old. 

Later the accused was taken to custody by the police. Police also recorded 

his statement U/S 161 Cr.P.C. in connection with this case. In cross-

examination, PW3 had stated that it was dark when he reached the house 

of Sankar Talukdar. He saw an assembly of about 100 people at the house 

of Sankar Talukdar. Before his arrival some people assaulted the accused 

and he was made to kneel down catching his ears by his fingers. PW 3 saw 

bleeding from the mouth of the accused. Police came to the place of 

occurrence after about 10 minutes of his arrival. When the accused 

admitted his guilt of committing rape on the victim, police was yet to be 

arrived. The accused person admitted before the police as to commission 

of rape on the victim. He saw the wife of Sankar Talaukdar at the place of 

occurrence. He did not remember as to whether he stated in his statement 

before the police that the accused had admitted the commission of rape on 

the victim before the arrival of the police. He stated before the police that 

when police asked about the incident the accused confessed his guilt. PW3 

had denied the suggestion that accused had not confessed his guilt of 

commission of rape on the victim.  
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21. PW4 is Nila Boro. In his evidence PW4 had deposed that on the day of 

incident he was standing at their village Chowk. At around 7 PM his brother 

Binoy Boro informed him over telephone that an incident had taken place 

in the house of Sankar Talukdar. On getting this information he rushed to 

the house of Sankar Talukdar where he saw gathering of a huge number of 

people in the courtyard and at that time police also arrived at the spot. At 

the house of Sankar Talukdar he also saw the accused was detained by 

villagers. He also came to know from the people that the accused had 

committed rape on the daughter of Sankar Talukdar. The accused also 

confessed before the public and the police that he committed rape on the 

victim. Afterwards, the accused was taken to the Kalaigaon PS. In cross-

examination, PW4 had stated that when police asked the accused about 

the incident then the accused confessed his guilt of rapping the victim. 

There were around 40-50 people both male and female gathered in the 

house of Sankar Talukdar after the incident. He found both Sankar 

Talukdar and his wife Dalimi at their house when he arrived there. PW4 

had denied the suggestion that accused had not confessed his guilt of 

commission of rape on the victim before the police and public.  

 

22. PW8 is Binoy Bora. In his evidence PW8 had deposed that on the date of 

occurrence, in the evening, he went to the house of the informant on 

hearing that the accused had committed rape on her daughter. In the 

house of the informant, he had seen gathering of people and the accused. 

He did not know anything else about the incident. In cross-examination, 

PW8 had stated that he stated before the Police that in the house of 

Sankar Talukdar, he had seen that the accused was tied up by the villagers 

on feet and hands. 

 

23. It appears from the evidence of PW 2, 3, 4 and 8 that on the date of 

occurrence, after the incident people gathered in the house of the 

informant where they found the accused detained by the villagers. PW 2, 

the VDP Secretary, was called to his over phone by the father of the victim. 
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He was informed by parents of the victim that the accused committed rape 

upon her. PW 3 on hearing hue and cry went to the house of the informant 

where he had heard that the accused committed rape upon the daughter 

of the victim. When the accused admitted his guilt of committing rape on 

the victim, police was yet to be arrived. 

 

24. The independent prosecution witnesses have categorically deposed that 

the accused confessed his guilt before the villagers that he committed rape 

upon the victim. Though PW2 and 4 had deposed that the accused 

confessed before both police and villagers but PW 3 had made it clear 

during cross examination that before arrival of the police the accused 

confessed his guilt.  

 

25. The victim had been examined by the doctor of Mangaldoi Civil Hospital 

after two days of the incident. On 8.8.15 PW5 Dr. Ellora Choudhury who 

was serving as Sr. M. & H.O. at Mangaldai Civil Hospital, had examined the 

victim. In her evidence PW5 had deposed that she examined the victim girl 

in reference to Kalaigaon PS case No.152/15 U/S 448/376 IPC R/W Sec. 

7/8 of POCSO Act, and  on examination, she found the following:-  

Physical examination:- 

Height- 125 cm, weight- 28 Kg, teeth- 12/12 Nos., axillary hair- absent, 

pubic hair- absent, breast- not developed. 

Vaginal swab examination for spermatozoa:- no spermatozoa seen. 

RADIOLOGICAL EXAMINATION:- 

X-ray for age determination:- Approximate age 12-13 years (Report 

enclosed). 

PW5 had deposed that in her opinion: 

(1) No comment could be given regarding recent sexual assault. 

(2) Approximate age 12-13 years.  

Ext.3 is the report and Ext.3(1) is the signature of PW5.  

Cross-examination of PW5 had been declined by the defence. 
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26. PW9 is Dr. Sankar Chandra Rabha. In his evidence PW9 had deposed that 

on 29-09-2015, he was working as a Scientific Officer at Directorate of 

Forensic Science, Kahilipara. On that day, he received a parcel through 

Director in connection with Kalaigaon PS Case No. 152/2015 U/S 448/376 

IPC. The parcel sealed cloth cover one carton box consisted of 3(three) 

exhibits enclosed with a cloth cover which was sealed with the impression 

of a seal corresponding with the seal impression forwarded: sealed 

SP,Udalguri. Copy of label attached to article in the parcel(s): The article(s) 

was/ were labeled as per copy forwarded:  

Description of the articles My No.  

1. One red & black coloured bed sheet contains stain of suspected semen. 

Marked as"A". Sero-3586/A  

2. One navy blue coloured underwear contains stain of suspected semen. 

Marked as "B". Sero-3586/B  

3. One red & white coloured gamosha contains stain of suspected blood 

and semen. The exh. is heavy growth of fungus. Marked as'"C". Sero-

3586/C 

Result of Examination   

1. Exhibit Nos. Sero-3586/A and Sero-3586/C gave positive test for human 

semen and Sero-3586/B gave negative test for semen.  

Ext-5 is the report and Ext-5(1) is the signature of PW9. Ext-6 is the 

forwarding of Director. Ext-6(1) is the signature of Director Swapan Kumar 

Dutta. PW9 was acquainted with his signature. 

In cross-examination, PW9 had stated that the parcel was opened 

by him. The exhibits were not separately sealed but all the exhibits were in 

a sealed packet. There was no seal of Police of Kalaigaon PS in the parcel. 

After completion of examination, he submitted the report to the SP, 

Udalguri along with a copy forwarded to 0/c Kalaigaon PS. 

 

27. PW10 is SI Hiren Kumar Borah, Investigating Officer of this case. In his 

evidence PW10 had deposed that on 06-08-2015, he was posted as Second 

Officer in Kalaigaon PS. On that day at about 5.30 pm, VDP Scertarty Sri 
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Nripen Bhatta informed O/c Kalaigaon PS that victim-A, daughter of Sankar 

Talukdar was raped by accused Bhabi Ram Rabha and the accused was 

kept detained in the house of Sankar Talukdar. On receiving the telephonic 

information, O/c Kalaigaon PS recorded GD entry No. 156 dated 06-08-

2015. Thereafter, O/c Kalaigaon PS and he went to the house of Sankar 

Talukdar situated in village Tokankata. They found the accused Bhabi Ram 

Rabha was detained by the villagers in the house of Sankar Talukdar. They 

took custody of the accused. He seized one panty of the victim, gamusa of 

the accused in presence of witnesses and prepared the seizure list. He 

prepared the sketch map of the place of occurrence and recorded the 

statements of witnesses. He brought the accused to the Police station. The 

victim and her mother were also brought to the Police station. Next day, 

mother of the victim lodged written FIR on the basis of which O/S 

Kalaigaon PS registered Kalaigaon PS Case No. 152/15 U/S 448/376 IPC 

r/w section 7/8 of Pocso Act and entrusted him to investigate the case. He 

recorded statement of the victim and her mother. The victim was produced 

before the learned Magistrate for recording her statements U/S 164 Cr.P.C. 

She was also sent for medical examination. The accused was arrested and 

produce before the learned court. The seized materials were shown to 

learned Magistrate. Thereafter seized materials were sent to Fc.S.L for 

forensic examination.  After receiving the Fc.S.L report, he submitted 

charge-sheet against accused Bhabi Ram Rabha U/S 4 of Pocso Act. Ext-7 

is the note in CD regarding recording of GD entry. Ext-8 is the sketch map 

of place of occurrence. Ext-8(1) is the signature of PW10. Ext-9 is the 

charge-sheet. Ext-9(1) is the signature of PW10. Ext-2 is the seizure list. 

Ext-2(2) is the signature of PW10. M.Ext-1 is seized wearing apparels of 

the victim. M.Ext-2 is the seized gamusa of the accused. M.Ext-3 is the 

seized bed-sheet. In cross-examination, PW10 had stated that he 

submitted charge-sheet against the accused U/S 4 of Pocso Act. The 

extract copy of GD entry was not submitted alongwith the charge-sheet. 

On 06-08-2015, he prepared the sketch-map of place of occurrence and 

recorded statements of some of the witnesses. On 07-08-2015, he 
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recorded statement of witness Daisy Rabha. Though he recorded 

statement of the victim girl U/S 161 Cr.P.C., but in the CD he did not find 

the separate sheet where in the statement of victim had been recorded. 

The FIR was lodged on 07-08-2015 at 9.30 am. On 06-08-2015, the 

seizure list was prepared. In the seizure list the Police case number was 

mentioned. On 06-08-2015, he recorded statements of the witnesses on 

the basis of GD entry no. FIR was seen by Hon’ble Special Judge on 07-08-

2015. The seizure list was seen by Hon’ble  Special Judge on 18-08-2015. 

On that day he did not produce the seized materials before the Hon’ble 

Special Judge. Since 06-08-2018 to 18-08-2015, the seized materials were 

kept in the PS under M.R No. The seized materials were kept together in a 

single box. After seizure the materials were immediately sent to SP Office. 

He also collected the blood sample of the accused with due permission of 

Hon’ble Special Judge but blood sample of the accused could not be 

examined in the Fc.S.L due to non-availability of required chemical. PW3 

Hemanta Choudhury did not state before him that the accused had 

admitted the commission of rape on the victim before the arrival of the 

police. PW3 stated that on being questioned by the Police the accused 

confessed his guilt. PW8 Binoy Bora stated before him that in the house of 

Sankar Talukdar he had seen that the accused was tied up by villagers on 

feet and hands. PW7 Sankar Talukdar, the father of the victim stated 

before him that villagers tied up the accused. PW10 had denied the 

suggestion that the seized gamusa did not belong to the accused and that 

no article had been seized from the accused. 

 

28. The evidence of PW9 Dr. Sankar Chandra Rabha, Scientific Officer at 

Directorate of Forensic Science, Kahilipara, would reveal that on 

examination of one red & black coloured bed sheet contains stain of 

suspected semen, marked as"A", Sero-3586/A, one navy blue coloured 

underwear contains stain of suspected semen, marked as "B", Sero-3586/B 

and one red & white coloured gamosha contains stain of suspected blood 

and semen,marked as "C", Sero-3586/CExhibit Nos. Sero-3586/A and Sero-
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3586/C gave positive test for human semen and Sero-3586/B gave 

negative test for semen. PW 10, the Investigating Officer had deposed that 

he seized the panty of the victim and the gamocha of the accused. While 

the underwear marked as "B" gave negative test for semen, the red & 

white coloured gamosha contains stain of suspected blood and 

semen,marked as "C" gave positive test for semen. But the blood sample 

collected from the accused could not be examined in the Fc.S.L due to 

non-availability of required chemical. Hence the forensic examination 

report is not conclusive that the semen and blood on the ‘gamocha’ seized 

by the police is that of the accused.  

 

29. In a catena of decisions Hon’ble Supreme Court has held that testimony of 

rape victim requires no corroboration if her sole testimony inspires 

confidence and appears to be credible. In the decision reported in 

(2011)2 SCC 550, State of U.P  Vs. Chhoteylal,the Honourable 

Supreme Court held that  a woman who is victim of sexual assault is not an 

accomplice to the crime. Her evidence cannot be tested with suspicion as 

that of an accomplice. As a matter of fact, the evidence of the prosecutrix 

is similar to the evidence of an injured complainant or witness. The 

testimony of prosecutrix, if found to be reliable, by itself, may be sufficient 

to convict the culprit and no corroboration of her evidence is necessary. In 

prosecutions of rape, the law does not require corroboration. 

 

30. In the decision reported in The State of Punjab Vs. Gurmit Singh & 

Ors, 1996 SCC (2) 384, the Hon’ble Supreme Court stated that the Court 

shoulder a great responsibility while trying an accused on charges of rape 

and must deal with such cases with utmost sensitivity. The Hon’ble 

Supreme Court further stated that “The Courts should examine the broader 

probabilities of a case and not get swayed by minor contradictions or 

insignificant discrepancies in the statement of the prosecutrix, which are 

not of a fatal nature, to throw out an otherwise reliable prosecution case. 

If evidence of the prosecutrix inspirers confidence, it must be relied upon 
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without seeking corroboration of her statement in material particulars. If 

for some reason the Court finds it difficult to place implicit reliance on her 

testimony, it may look for evidence which may lend assurance to her 

testimony, short of corroboration required in the case of an accomplice. 

The testimony of the prosecutrix must be appreciated in the background of 

the entire case and the trial court must be alive to its responsibility and be 

sensitive while dealing with cases involving sexual molestations”.  

 

31. In the present case the victim is a minor girl, who, as per medical 

evidence, at the relevant time was about 12 to 13 years old. She is 

undoubtedly a competent witness u/s 118 of the Evidence Act and her 

evidence assumes significant importance inasmuch as general rule of 

evidence does not insist on corroboration if the sole testimony of the victim 

free from any basic infirmity and the probability factor does not render it 

unworthy of credence. The victim in a very straightforward manner 

deposed before the court that the accused dragged her to bed and 

committed rape upon her. The evidence of the victim is consistent with her 

previous statement recorded U/S 164 Cr. P.C. Though she did not state 

before the learned Magistrate who recorded her statement under Section 

164 Cr.P.C. that she informed about the incident to her mother, same is 

not a material omission and as such it does not affect the credibility of her 

testimony.  Hence I find no merit in the contention of learned defence 

counsel that the evidence of the victim is not reliable as in her statement 

recorded under Section 164 Cr.P.C. she did not state that she informed her 

mother about the incident.  

 

32. Moreover, though mother of the victim (PW1), deposed that on hearing 

hue and cry, the neighbours came and detained the accused but PW6, the 

victim is consistent in her evidence before the Court as well as in her 

statement recorded under Section 164 Cr.P.C. that after the incident the 

accused left her house. PW7, the father of the victim had also deposed 

that after the incident the villagers brought the accused from his house to 
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the house of PW7 and detained him. It is well settled legal proposition that 

while appreciating the evidence of a witness minor discrepancies in trivial 

matters which do not affect the core of the prosecution case may not 

prompt the Court in its rejection. While appreciating the evidence of all the 

prosecution witnesses in its entirety I do not find that the contradiction 

which erupt in the statement of PW1 as to the place where the villagers 

apprehended the accused cannot be treated as fatal to the case of the 

prosecution in view of the fact that same is a minor contradiction which 

does not affect the credibility of trustworthy evidence of the witnesses as 

to the incident of sexual assault committed upon the victim.  

 

33. The present case is not based on confession of the accused. Though 

confession before the police is not admissible in evidence but it appears 

from the evidence of PW 3 that the accused confessed his guilt before 

arrival of the police. Though defence has tried contradicting the statement 

of PW 3 that he did not state before the Investigating Officer that before 

arrival of police the accused confessed his guilt but said statement of PW 3 

is a revelation made during cross examination by the defence itself. The 

facts extracted from the prosecution witnesses during cross examination 

are not open to be contradicted with his previous statement before the 

Investigating Officer recorded U/S 161 Cr.P.C.  That part of evidence about 

the confession of the accused is only a corroborative piece of evidence 

putting extra weightage to the prosecution case.  Even if the evidence of 

confession is not taken into account than also it does not stultify the 

prosecution case in as much as there is cogent, consistent and truthful 

direct evidence of the victim and her parents that the accused committed 

rape upon the victim. Moreover there is overwhelming evidence of 

independent prosecution witnesses that on the date of occurrence a huge 

number of people gathered in the house of the informant where the 

accused was detained by the people. The parents of the victim told the 

people that the accused committed rape upon her. There is nothing on the 

record that out of animosity a false accusation was made against the 
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accused by the victim and her parents. It is highly improbable and unlikely 

that before a large number of villager parents of a minor girl would make 

false allegation of sexual assault on their daughter. Moreover though the 

Medical Officer is unable to comment regarding recent sexual assault upon 

the victim but in view of the consistent, cogent and unimpeachable 

evidence of the victim want of medical evidence cannot outweigh the 

prosecution case.  

 

34. Learned defence counsel has argued that statement of the victim recorded 

by the Investigating Officer under Section 161 Cr.P.C. is not available in 

record for which accused has been prejudiced for not getting the chance to 

go through the previous statement made by the victim girl immediately 

after the incident. 

 

35. It appears that from the evidence of PW10, the Investigating Officer that 

though he recorded the statement of the victim girl under Section 161 

Cr.P.C. but in the Case diary he did not find the separate sheet wherein the 

statement of the victim had been recorded. Undoubtedly this is a lapse on 

the part of the Investigating Officer for not keeping the statement of the 

victim recorded by him under Section 161 Cr.P.C. in the Case diary. Now 

the question is whether such defect, lapses on the part of the Investigating 

Officer should discredit the entire case of the prosecution case.  

 

36. In regard to the defective investigation, the Hon'ble Apex Court in the case 

of Alla Rekha Munsu VS State of Gujrat reported in 2002 SC 1051 

while dealing with the cases of omission and commission by the I.O. and 

the duty of the Court in such cases held as under: 

 

''Even if the investigation is defective and faulty the accused 

person cannot be acquitted solely on account of defective and 

faulty investigation. With the passage of time, the law also 

developed and the dictum of the Court emphasized that in a 
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criminal case the fate of proceedings cannot always be left 

entirely in the hands of the parties. Crime is a public wrong, in 

breach and violation of public right and duties , which affects the 

community as a whole and is harmful to the society in general.'' 

 

37. In another case of Ram Bali VS Uttar Pradesh ,AIR 2004 SC 2329 the 

Apex Court took a view acquitting an accused person solely because of 

faulty or defective investigation would amount to playing into the hands of 

the I.O. if the investigation is designedly defective. 

 

38. This being such an anciliary issue as to how the court should deal with the 

evidence in such like cases. It would be worthwhile to reproduce the 

following paragraph from recent judgment of the Hon'ble Apex Court in the 

matter of Dayal Singh and others VS State of Uttarachal, reported 

in (2012) 8 SCC 263 as under:  

 

'' Where our criminal justice system provides safeguards of fair 

trial and innocent till proven guilty to an accused, there it also 

contemplates that a criminal trial is meant for doing justice to all, 

the accused, the society and a fair chance to prove to the 

prosecution. Then alone can law and order be maintained. The 

court do not merely discharged the function to ensure that no 

innocent man is punished, but also that a guilty man does not 

escape. Both are public duties of the judge. During the course of 

trial the learned Presiding Judge is expected to work objectively 

and in a correct perspective. Where the prosecution attempts to 

misdirect the trial on the basis of a perfunctory or designedly the 

defective investigation, there the court is to be deeply cautious 

and ensure that despite such an attempt, the determination 

process is not sub-served. For truly attaining this object of a '' fair 

trial'' , the court should left no stone unturned to do justice and 

protect the interest of the society as well'' 
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39. The present case when examined in the light of the above principle makes 

it clear that the defective investigation or omission on the part of the 

Investigating Officer cannot prove of any advantage to the accused. No 

doubt, this is a definite lapses on the part of the I.O. which cannot be over 

looked by the Court. However, such lapses on the part of the I.O. are not 

uncommon and if the criminal courts start giving benefit to the accused of 

such minor lapses on the part of the I.O., then perhaps no criminal case 

will end in conviction of the actual offenders. The accused cannot derive 

any benefit or advantage due to said lapses on the part of the 

Investigating Officer for not keeping the statement of the prosecutrix 

under Section 161 Cr.P.C. in the Case diary as there is statement of the 

victim recorded under Section 164 Cr.P.C. only after four days of the 

incident. Hence, question of the accused being prejudiced for non 

availability of statement of the victim recorded under Section 161 Cr.P.C. 

does not arise. 

 

40. In the light of what has been discussed, stated and observed above, I am 

constrained to hold that the accused Bhabi Ram Rava is found guilty under 

Section 4 of POCSO Act. He is, therefore, convicted under Section 4 of 

POCSO Act. Hence, considering the nature and gravity of the offence in my 

considered view no benefit under Section 360 Cr.P.C. or under Section 3/4 

of the Probation of offenders Act 1958 can be extended to the convicted 

accused person. 

 

PART-II 

 

41. Before awarding sentence, I have heard the learned defence counsel and 

have recorded the statement of the convict Bhabi Ram Rava U/S 235(2) of 

the Cr.P.C. to consider the question of punishment to be inflicted on him. 

The accused took the plea of innocence. 
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42. Now coming to the point of sentence, it is to be borne in mind that 

sentencing for any offence has a social goal, it has to be imposed regard 

being head to the nature of the offence and the manner in which offence 

has been committed and aim of sentence is not only deterrent but also 

correctional and reformative and the determination and awarding of 

adequate sentence should always be commensurate with the gravity of 

offence.  

 

43. In the light of the above premises and due regard being had to the nature 

and gravity of the offence and drawing just and proper balance, 

aggravating and extenuating circumstances leading to its commission and 

also having considered the conduct of the accused, I find some mitigating 

and extenuating circumstances stated above in favour of the convict for 

not awarding the maximum punishment prescribed by the section under 

which the accused is found guilty and convicted. 

 

ORDER 

 

44. In the result accused Bhabi Ram Rava is sentenced to undergo 07(seven) 

years rigorous imprisonment under Section 4 of POCSO Act, and to pay 

fine of Rs. 5000/- only in default rigorous imprisonment for three(3) 

months. 

 

45. It is ordered that the period of jail detention if any, already undergone by 

the convicted accused person during the period of investigation, enquiry or 

trial, shall be set off under Section 428 of the Cr.P.C. against the term of 

imprisonment imposed on him. 

 

46. The convicted accused person shall be furnished with a copy of this 

Judgment free of cost forthwith. 
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47. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

48. Judgment is signed, delivered and pronounced in the open court today the 

20th day of December, 2019. 

 

Dictated and Corrected 

 

(N. Talukdar)    (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 

SPECIAL (POCSO) 17/2016 

APPENDIX 

(A) Prosecution Exhibits: 

Ext.1  : FIR. 

Ext.2   : Seizure list. 

Ext.3  : Medical report. 

Ext.4  : Statement of victim recorded U/S 164 Cr.P.C. 

Ext.5  : FSL report. 

Ext.6  : Forwarding of Director of FSL. 

Ext.7 : Note in CD regarding recording of GD entry. 

Ext.8  : Sketch map. 

Ext.9  : Charge-sheet. 

(B) Materials Exhibits : 

M.Ext.1 : Seized wearing apparels of the victim. 

M.Ext.2 : Seized Gamusa. 

M.Ext.3 : Seized bed sheet. 

(C) Defence Exhibits : Nil 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Dalimi Talukdar. 

PW2- Nipen Ch. Bhatta.  

PW3- Hemanta Choudhury. 

PW4- Nila Boro. 

PW5- Dr. Ellora Choudhury. 

PW6- Victim-A. 

PW7- Sankar Talukdar. 

PW8- Binoy Bora. 

PW9- Sankar Ch. Rabha. 

PW10- SI Hiren Kr. Borah. 
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(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

 

(N.Talukdar) 

Addl. Sessions Judge. 

Udalguri 

 

 

 


