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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 17/18 

 

 

Nijwmsha Daimari……………………………..Accused/Appellant. 

-Vs- 

State of Assam………………………..…………Respondent. 

 

 

For the Appellant   : Mr. Tarun Ch. Boro, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of Hearing      : 18-01-19: 28-01-19. 

Date of Judgment   : 04-02-19. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 17-09-18, passed by 

learned Sub Divisional Judicial Magistrate(S) Udalguri, in connection 

with GR case No. 1234/2017, convicting and sentencing the 

accused/appellant Nijwmsha Daimari to undergo 06(six) months 

rigorous imprisonment for the offence committed under Section 279 

IPC and also to undergo 1(one) year and 06(six) months rigorous 

imprisonment and to pay a fine of Rs. 2000/- in default to simple 

imprisonment for 03(three) months for the offence committed under 

section 304-A I.P.C. is under challenge in the present criminal 

appeal preferred by the accused person  as appellant. 



2 
 

 

2. The prosecution case in brief, is that on 02-11-17, at about 02.30 

pm while informant’s father Bipin Das was coming to his home from 

Mahaliapara by his cycle near the Jaganath temple, a Magic Mantra 

vehicle bearing registration no. AS 27 C 3542 which was driven by 

the driver in a excessive speed and negligently hit the cycle of the 

informant’s father from the backside as a result informant’s father 

Bipin Das sustained severe injuries. He was taken to Mazbat Mini 

Health Centre from where he was referred to Guwahati for better 

treatment. But on his way to Guwahati the injured person 

succumbed to his injuries. Hence, the informant Jayanta Das lodged 

the FIR. 

  

3. On the basis of the F.I.R., Mazbat P.S. Case No. 62/17 under section 

279/304-A I.P.C, was registered and after completion of 

investigation police submitted charge sheet under Section 279/304-

A I.P.C, against the accused Nijwmsha Daimari. 

 

4. Learned trial court having found sufficient materials to proceed 

against the accused person issued processes against him. 

Accordingly, the accused person appeared before the court. Learned 

trial court explained particulars of offences under Section 279/304-A 

I.P.C, to the accused person to which he pleaded not guilty and 

claimed to be tried.  

 

5. During trial the prosecution examined 09 (nine) prosecution 

witnesses who were duly cross examined by the defence. 

 

6. Defence case was of total denial and no witness was examined by 

the defence.   
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7. Learned Sub Divisional Judicial Magistrate(S) Udalguri, upon 

consideration of materials on record vide impugned Judgment and 

Order dated 17-09-18, having found the accused Biren Boro guilty 

convicted him and sentenced to undergo 06(six) months rigorous 

imprisonment for the offence committed under Section 279 IPC and 

also to undergo 1(one) year and 06(six) months rigorous 

imprisonment and to pay a fine of Rs. 2000/- in default to simple 

imprisonment for 03(three) months for the offence committed under 

section 304-A I.P.C. 

 

8. I have heard learned counsel Mr. Tarun Ch. Boro for 

accused/appellant and learned Addl. PP. Mr. M. Khaklari appearing 

for the respondent, the State. 

 

9. Learned counsel for the appellant has argued that there is no clear 

evidence of rash and negligent driving by the accused/appellant 

adduced by the prosecution side. The accident happened when the 

deceased suddenly tried to cross the road. The deceased was deaf. 

The prosecution witnesses have heard the sound of horn. It is also 

evident from the deposition of prosecution witnesses that it was a 

wide road where the accident happened and three vehicles could go 

through the road easily simultaneously. Learned counsel for the 

appellant has also argued that at the time of incident the road was 

empty. Hence, on such a empty, broad road high speed of the 

vehicle cannot be attributed to rash and negligent driving. He has 

further argued that in this case the medical officer was not 

examined to ascertain the cause of death of the deceased. 

Therefore, conviction under Section 304-A IPC is not sustainable 

without ascertaining the cause of death.  
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10. On the other hand learned Addl. P.P. appearing for the 

State/Respondent has submitted that prosecution has fairly been 

able to prove the accident that took place on the date of 

occurrence. There is clear evidence that the accused was driving the 

offending vehicle and as a result of the accident deceased Bipin Das 

sustained grievous hurt and succumbed to his injuries on his way to 

Guwahati for better treatment. The prosecution witnesses had 

deposed that the accused was driving the vehicle on a wrong side of 

the road. The vehicle hit the deceased from the backside. The speed 

of the vehicle was high. The accused has failed to give reasonable 

care and attention which is required for safe driving. Therefore, 

learned Addl. P.P. has argued that the conviction of the accused 

under Section 279/304-A IPC is unassailable in law.  

 

11. Learned counsel for the accused appellant has relied on the 

following decisions in support of his contention: 2009(2) GLJ 723 

Manna Ghosh Vs. State of Tripura and 1991(1) GLJ 428 

Beda Kanta Phukan Vs. State of Assam. 

 

12. In the decision reported in 2009(2) GLJ 723 Manna Ghosh Vs. 

State of Tripura, Hon’ble Gauhati High Court has stated that “the 

speed limit is prescribed by the local authorities concerned as per 

the place and situation of the area taking into consideration the 

population number of traffic etc and as such the meaning of high 

speed may differ from place to place. Unless such speed limit for a 

particular place for plying vehicles in a particular area brought on 

record and the speed in which the offending vehicle was driven by 

the accused, no Court can come to a definite conclusion that the 

alleged offending vehicle was driven in a high speed or abnormally 

high speed. The high speed, therefore, is a relative term and it was 

the duty of the prosecution to bring on record the materials to 
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establish as to what it meant by high speed in the place where the 

alleged occurrence took place”. 

 

13. Similarly in the decision reported in 1991(1) GLJ 428 Beda Kanta 

Phukan Vs. State of Assam, the Hon’ble Gauhati High Court has 

observed that “the mere fact that the accused was driving the 

vehicle at high speed may not attract the provision of Section 279 

IPC”. 

 

14. PW1 is informant Sri Jayanta Das. In his evidence PW1 had deposed 

that on the date of occurrence while his father coming through the 

road by his cycle on his side one Magic vehicle coming at a 

excessive speed from the wrong side hit his father from the 

backside as a result his father come under the vehicle. The accused 

was driving the said Magic vehicle. PW1 had deposed that at the 

time of incident the accused did not have license to drive. He had 

deposed that his father was taken to Mazbat PHC from there he was 

referred to Guwahati. But on his way to Guwahati his father 

succumbed to his injuries. His father was declared dead in Orang 

hospital. PW1 lodged the FIR after two to three days of the incident. 

Ext.-1 is the FIR. Ext.-1(1) is the signature of PW1. PW1 had 

deposed that as he was mentally upset therefore delay of two to 

three days occurred in filing the FIR. In cross-examination PW1 had 

revealed that at the time of occurrence he was on the road. He had 

seen the incident from about 100 meters distance. He went to the 

place of occurrence when he was informed by his mother and wife. 

He had denied the suggestion that he stated that before the police 

that he was in his home at the time of accident and receiving the 

information from other people he went to the place of occurrence. 

PW1 had also revealed that at the time of accident the road was 

empty and the road was broad.  
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15. PW2 is Anurupa Devi. In her evidence PW2 had deposd that on the 

date of occurrence at about 02.15 pm while Bipin Das was 

proceeding through the road in his cycle, one Magic vehicle hit him 

from the backside as a result Bipin Das came under the wheel of the 

vehicle. PW2 had deposed that she had seen the incident. The 

Magic vehicle was in high speed and it hit Bipin Das coming from 

the wrong side. The accused was driving the vehicle and due to his 

mistake the accident happened. PW2 had deposed that though 

family members of Bipin Das took him to hospital, but he 

succumbed to his injuries. In cross-examination PW2 had stated 

that the deceased and the Magic vehicle were coming from the 

same direction and the house of the deceased was towards the 

opposite side of the road. The horn of the vehicle was blown by the 

driver. The vehicle was in wrong side of the road. PW2 had deposed 

that she had not seen whether the deceased was crossing the road 

or not at the time of incident. The accident happened at the time of 

crossing the road. At the time of accident the road was empty. The 

road was wide and three vehicles could run through that road 

simultaneously. PW2 had denied the suggestion that the accident 

occurred due to the mistake of the deceased. 

 

16. PW3 is Dhrubajyoti Baishya. In his evidence PW3 had deposed that 

on the date of occurrence deceased Bipin Das was hit from the 

backside by a Magic vehicle. At the time of accident PW3 was in a 

shop and he had seen the incident. He had deposed that the 

accused was driving the Magic vehicle. Though Bipin Das was taken 

to hospital but he died. PW3 had deposed that the Magic vehicle 

was coming from the side of Orang. The vehicle was in the wrong 

side of the road. In cross-examination PW3 had stated that the 

accident happened on a wide road. Three vehicles could run 

through the same road simultaneously. PW3 had heard the sound of 

the brake of the vehicle. At the time of accident the deceased was 
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crossing the road and at that time the accident occurred. PW3 had 

not seen the person who was driving the vehicle at the time of 

incident. There were many passengers in the vehicle. The accident 

happened due to the mistake of the vehicle. PW3 had denied the 

suggestion that the deceased was crossing the road negligently and 

therefore the accident happened.  

 

17. P.W.4, Sri Ranjit Hazarika. In his evidence he had deposed that on 

the day of the occurrence he was putting some tin on a shop at the 

place of the occurrence. Then, he had heard people shouting that 

an accident occurred. He then came down and saw that an accident 

took place. In his cross-examination he had stated that he saw the 

occurrence after the accident. He did not know how the accident 

occurred. 

 

18. P.W.5, Sri Sujen Sarkar. In his evidence he had deposed that an 

accident occurred near his shop but the said shop was closed on 

that day. He did not know anything about the accident. Cross-

examination of PW5 had been declined by the defence.  

 

19. P.W.6, Sri Ranjit Gour. In his evidence he had deposed that he 

knew that an accident occurred but he did not visit the place of the 

occurrence and had not seen the accident. In his cross-examination 

he had denied the suggestion that he stated before the police that 

he heard the alleged offending vehicle giving horn. 

 

20. P.W.7, Sri Narendra Bora. In his evidence he had deposed that he 

knew that an accident occurred but he did not visit the place of the 

occurrence and had not seen the accident. Ext.2 is the seizure list 

wherein Ext.2(1) is his signature. 
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21. P.W.8, Sri Anjay Kachari. In his evidence PW8 had deposed that  he 

knew that an accident occurred but he did not visit the place of the 

occurrence and had not seen the accident. Ext.2 is the seizure list 

wherein Ext.2(2) is his signature.  

 

22. P.W.9, A.S.I. Nandi Ram Das. In his evidence he had deposed that 

he was the Investigating Officer. On 02.11.2017 he was working at 

Mazbat P.S. On 02.11.2017 an FIR was lodged by Jayanta Das. The 

case was registered and he was given the charge to investigate the 

case. He visited the place of occurrence, recorded the statement of 

the witnesses and prepared the sketch map. He collected the post 

mortem report of the deceased. The Charge-sheet was submitted by 

the then O/C. Ext.-3 and Ext.-4 are the sketch map and charge 

sheet respectively. Ext.3(1) is his signature. Ext.4(1) is the signature 

of Mr. Dimple Gayari, which he knew. In his cross-examination he 

had stated that the reference of the GDE is not given in the FIR. 

The extract copy of the GDE is also not given in the Court. He 

further stated that the accident occurred as the victim tried to cross 

the road suddenly. He recorded the statement of three passengers 

who were in the vehicle at the time of the accident. Ranjit Gour told 

before him that he heard the offending vehicle blowing the horn. He 

stated that the victim was deaf. 

 

23. On appraisement of the evidences on record it appears that though 

as many as nine witnesses including the Investigating Officer of the 

case have been examined by the prosecution, but there are only 

three witnesses that is PW1, PW2 and PW3 who have claimed that 

they have seen the accident. On careful scrutiny of the evidence of 

PW1 it appears that though in his cross-examination this witness 

has stated that he had seen the incident from a distance of about 

one hundred meters, but he again revealed that he went to the 
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place of occurrence when he was informed by his mother and wife. 

So reasonable doubt arises as to whether PW1 has witnesses the 

incident or not. Another eye witness PW2 in her cross-examination 

revealed that she had not seen whether the deceased was crossing 

the road or not at the time of incident. But she again revealed that 

the accident happened at the time of crossing the road. As such 

there is inconsistency in the evidence of PW2.  

 

24. In the case in hand there is clear evidence of eye witnesses that at 

the time of incident the road was empty and there was no animal on 

the road. It is also found from the evidences on record that the road 

was wide road and three vehicles could go through the said road 

simultaneously. There is no evidence that there is any speed 

prescribed for the area through which the vehicle was proceeding. 

Under such circumstances high speed of the vehicle cannot be the 

determinative factor to ascertain rash and negligent driving under 

Section 279 IPC. 

 

25. It is appeared from the evidence of PW3 that the accident happened 

while the deceased was crossing the road. On a road reasonable 

care and attention is required to be exercised by the person or the 

vehicle at the time of crossing the road. There is no evidence that 

the accident occurred in a turning. In a straight road when a person 

crossing the road saw a vehicle coming in high speed he should wait 

and let the vehicle passed before crossing the road. The evidence of 

Investigating Officer is also material in this regard. In cross-

examination he revealed that the accident occurred as the victim 

tried to cross the road suddenly. He also revealed the victim was 

deaf person. In his statement recorded under Section 313 Cr.P.C. 

the accused also offered an explanation that when the victim 

crossed the road suddenly, he tried to stopped the vehicle but failed 
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to avoid the accident as the victim suddenly came in front of his 

vehicle. It has also been explained by the accused that although he 

blow horn the victim did not stop. In her cross-examination PW2 

had also revealed that at the time of incident the horn of the vehicle 

was blown by the driver. Learned trial court stated that the accused 

even after noticing an old person on a bicycle failed to take caution 

by slowing down the vehicle, keeping a safe distance, which could 

have avoided the accident. But this is not the case where the 

offending vehicle hit the bicycle from behind. Both the offending 

vehicle and bicycle were coming from the same direction and it is 

when the bicycle was suddenly crossing the road the accident 

happened. When two vehicles were coming from the same direction, 

the duty of exercising reasonable care and attention is more upon 

the vehicle which will cross the road. 

 

26. In view of above discussions it appears that prosecution has failed 

to prove that the accident happened due to rash and negligent 

driving of the accused and the accused has failed to exercise 

reasonable care and attention while driving the offending vehicle 

and hit the victim. The road where the accident happened is a wide 

road and at the time of accident the road was empty. In such a road 

high speed of the vehicle is not determinative to ascertain rash and 

negligent driving. Evidences on record revealed that it was the 

victim who has failed to exercise reasonable care and attention 

while crossing the road.  

 

27. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidences on record and arrived at 

an erroneous finding and convicted the accused/appellant under 

Section 279/304-A IPC. Hence, the impugned Judgment and Order 

of conviction is liable to be interfered with and set aside. The appeal 
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is allowed on contest. The appellant is directed to be set at liberty 

forthwith. 

 

28. Send back the original case record being GR Case No. 1234/17 to 

the learned Chief Judicial Magistrate, Udalguri, alongwith a copy of 

this Judgment and Order. 

 

29. Given under my hand and seal of this court on this 04th February, 

2019 in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri     Udalguri 

 
 

 

 


