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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 21/18 

 

 

Biren Boro……………………………………...Accused/Appellant. 

-Vs- 

State of Assam………………………..………Respondent. 

 

 

For the Appellant   : Mr. Mahendra Prasad Rabha, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of Hearing      : 10-01-19: 22-01-19: 28-01-19. 

Date of Judgment   : 04-02-19. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 27-09-18, passed by 

learned Sub Divisional Judicial Magistrate(S) Udalguri, in connection 

with GR case No. 766/2017, convicting and sentencing the 

accused/appellant Biren Boro to undergo 15(fifteen) days simple 

imprisonment for the offence committed under Section 323 IPC and 

to undergo 1(one) month and 15(fifteen) days simple imprisonment 

and to pay a fine of Rs. 1000/- in default simple imprisonment for 

one(1) month for the offence committed under section 353 I.P.C. is 

under challenge in the present criminal appeal preferred by the 

accused person  as appellant. 
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2. The prosecution case in brief, is that on 27-06-17, the accused had 

altercation with informant Ranjan Keleng, Branch Manager of Assam 

Gramin Bikash Bank Bhergaon with regard to issuance of loan 

payment certificate. The accused pressurized the Branch Manager to 

issue loan repayment certificate without making repayment of the 

loan. When the Branch Manager refused to issue such certificate the 

accused damaged the computer and other articles of the bank and 

also assaulted the Branch Manager Ranjan Kaleng. Hence, the 

informant Ranjan Kaleng Branch Manager of Assam Gramin Bikash 

Bank Bhergaon lodged the FIR with the In-Charge of Bhergaon 

Police Out-Post. 

  

3. On the basis of the F.I.R., Tangla P.S. Case No. 85/17 under section 

325/353/506 I.P.C, was registered and after completion of 

investigation police submitted charge sheet under Section 

323/353/506 I.P.C, against the accused Biren Boro. 

 
4. Learned trial court having found sufficient materials to proceed 

against the accused person issued processes against him. 

Accordingly, the accused person appeared before the court. Learned 

trial court explained particulars of offences under Section 

323/353/506 I.P.C, to the accused person to which he pleaded not 

guilty and claimed to be tried.  

 

5. During trial the prosecution examined 07 (seven) prosecution 

witnesses who were duly cross examined by the defence. 

 
6. Defence also examined one witness as Defence witness.  

 
7. Learned Sub Divisional Judicial Magistrate(S) Udalguri, upon 

consideration of materials on record vide impugned Judgment and 

Order dated 27-09-18, having found the accused Biren Boro guilty 
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convicted him and sentenced to undergo 15(fifteen) days simple 

imprisonment for the offence committed under Section 323 IPC and 

to undergo 01(one) month and 15(fifteen) days simple 

imprisonment and to pay a fine of Rs. 1000/- in default simple 

imprisonment for 01(one) month for the offence committed under 

section 353 I.P.C. 

 

8. I have heard learned counsel Mr. Mahendra Prasad Rabha for 

accused/appellant and learned Addl. PP. Mr. M. Khaklari appearing 

for the respondent, the State. 

 
9. Learned counsel for the appellant has argued that allegedly the 

incident happened during office hours so definitely there were other 

persons present in the bank. But there are no independent 

witnesses who has deposed implicating the accused in the allege 

incident of assault. As per the evidences of PW1 and PW2, the table 

of the office was thrown away by the accused. But there is no 

evidence that any article was damaged because of such act of the 

accused and as such it is not believable that the accused did any 

such act as deposed by the prosecution witnesses. The evidence of 

the informant is not corroborated by the independent witnesses and 

as such the prosecution case is not free from reasonable doubt. 

 
10. On the other hand learned Addl. P.P. has submitted that the 

prosecution has adduced cogent, consistent and trustworthy 

evidence to bring home the charges leveled against the accused. 

 

11. In this case the victim and informant of the instant case had been 

examined as PW2. In his evidence PW2 had deposed that on the 

date of occurrence he was working as Branch Manager of Assam 

Gramin Bikash Bank Bhergaon. On that day the accused who 

obtained a loan from the said back came to the bank and sought a 
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loan clearance regularly certificate from PW2. PW2 had deposed 

that the accused was not repaying the loan regularly. Hence, he 

refused to give a certificate. Then the accused threw away the 

articles of the table of PW2 and lifting the table pushed PW2 against 

the wall, kicked him and inflicted blows upon him. At that time there 

were many customers including several teachers present in the 

branch. They took the accused out of the cabin of PW2. After 

consulting with the higher authority PW2 lodged the FIR. Ext.-1 is 

the FIR. The articles which were thrown away by the accused were 

seized by the police. Ext.-2 is the seizure list. Ext.-1(1) and Ext.-2(2) 

are the signatures of PW2. In cross-examination PW2 had stated 

that on the date of occurrence Tilak Das was present in the branch 

sitting in his own cabin. There were about fifteen to twenty 

customers including about seven to eight teachers present in the 

branch. At the time of incident PW2 had denied the suggestion that 

on the date of occurrence he told the accused and some other 

teachers why they came to the bank to disturb and then they told 

him that he could tell them gently and then an altercation ensued. 

PW2 had denied the suggestion that he asked them to get out and 

also told them that he would lodged a case against them. PW2 had 

denied the suggestion that later on he filed a false case against the 

accused. 

 

12. PW1 is Sri Tilak Das. In his evidence PW1 had deposed that he 

worked in Assam Gramin Bikash Bank Bhergaon. At the time of 

incident the informant was the Branch Manager of his bank. The 

accused had obtained a loan from the branch of informant’s bank 

and in that connection on the date of occurrence he came to the 

bank to meet the branch manager. While they were discussing 

about the loan the accused get angry over some issues and threw 

away the articles and computer of table of the informant. The 

accused also tried to assault the manager. Later on, the accused 
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was brought back. In cross-examination PW1 had revealed that on 

the date of occurrence he was sitting in the cash counter of the 

bank. The accused was not repaying the loan for a long time. There 

were there employs and one sweeper engaged in temporary post in 

the bank. On the date of occurrence all the four staffs were not 

present. Only PW1 and the manager were present. Initially he did 

not give importance to the incident. Later on, he found some 

teachers bringing the accused out by pushing him. PW1 had denied 

the suggestion that he did not know about the incident. He had 

denied the suggestion that the manager filed a false case. 

 

13. PW3 is Ajit Singh Swargiary. In his evidence he had deposed that on 

the date of occurrence he was present in Assam Gramin Bikash 

Bank Bhergaon. On that day he had heard that the accused and 

some other persons altercating with the Manager of the branch. He 

came to know that they were arguing in connection with a loan. In 

cross-examination PW3 had stated that the customers had sought 

something and the manager refused to give it and therefore, an 

altercation ensued. After the altercation the teachers came out of 

the bank. On the date of occurrence the manager told the accused 

that he would take the help of law if he repeatedly comes to the 

bank in connection with the loan. PW3 had also revealed that there 

was no CCTV and guard in the bank. There was a police outpost 

near the bank. 

 

14. PW4 is Rose Daimari. In his evidence PW4 had deposed that he did 

not know about the incident. Cross-examination of PW4 had been 

declined by the defence.  

 

15. PW5 is Sri. Manindra Rajbongshi. In his evidence PW5 had deposed 

that on the date of occurrence he went to the bank in connection 

with a loan, but at the time of incident he was not present. On that 



6 

 

day the accused also went to the bank and they were discussing 

about the loan. But the manager did not pay heed to them. 

Therefore, he left the bank but the accused remained there. He did 

not know what happened thereafter. In cross-examination PW5 had 

revealed that he went to the bank on four to five days. The 

manager used to misbehave them. He had heard from others that 

the manager told that he would file case against them if they keep 

on approaching him.  

 

16. PW6 is Sri P.W.6, Manmohan Boro. In his evidence he had deposed 

that the as they were not getting regular salary for three months 

hence their loan was lapsed. On the day of the occurrence they 

went to the bank and the bank Manager asked them to clear their 

due towards the loan account. Then there was an altercation 

between them and the Manager. The accused was also present with 

them at that time. The Manager threatened to lodge a case against 

them if they keep on pressuring him. In his cross-examination he 

deposed that the Manager told them that he would lodge a case if 

they keep on visiting him. He stated that they requested the 

Manager by saying that they would clear 50% of their dues towards 

the loan account but the Manager denied the same. He stated that 

the bank is situated in the middle of the town and the police station 

is near the bank. 

 
17. P.W.7, Indra Dev Goswami deposed that he was the investigating 

officer of this case. On 27/06/17 he was working at Bhergaon O/P. 

On that day an FIR was lodged by Ranjan Keleng, Bank Manager, 

Assam Gramin Bikash Bank. The case was registered and he was 

given the charge to investigate the case. The victim was sent for 

medical examination. He visited the P.O., recorded the statement of 

the witnesses and prepared the sketch map. He seized computer, 

monitor, printer, UPS and some office documents which were found 
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falling on the ground. The C/S was submitted by the then O/C, Sri 

Dhirendra Kalita. Ext.2, Ext-3 and Ext.-4 are the seizure list, sketch 

map and charge sheet respectively. Ext.-2(2) is his signature. Ext.-4 

(1) is the signature of Sri Dhirendra Kalita, which he knows. In 

cross-examination PW7 had stated that the FIR was lodged at 3.00 

P.M. on 27/06/17.The FIR was forwarded to O/C Tangla for 

registering of the same. On 27/06/17 at 7.00 P.M. he was 

authorized to investigate this case. He has not mentioned the time 

of seizure in the seizure list. The name of the company of the 

computer, monitor, printer, UPS is not mentioned in the seizure list. 

The specification of the documents seized is also not mentioned at 

the time of seizure in the seizure list. He has mentioned in the 

seizure list that the seized articles were seized from the place of the 

occurrence. He stated that the conditions of the seized articles were 

good but the same is not mentioned in the seizure list. The seized 

articles were not sent to FSL. The informant did not mention about 

the time of occurrence specifically in the FIR. At about 2.30 P.M. the 

victim was sent for medical examination. His signature is not 

present below the sketch map as he has put his signature as a 

whole for that day’s activities relating to this case, after closing the 

CD for the day. Ranjan Keleng, Tilak Das, Rose Daimary and Ajit 

Swargiary were found by him at the place of the occurrence, when 

he visited the place of the occurrence and there statements were 

recorded on that day itself. He denied the fact that he has not done 

the investigation properly. 

 

18. DW-1, Mr. RunalBoro deposed that on the day of the occurrence i.e. 

on 27/06/17 he went to AGVB, Bhergaon branch. After sometime 

Biren Boro along with Manmohan Boro, Monindra Rajbongshi, Dutta 

Boro etc. Who are teachers also went to the said bank. About 18 

teachers including him, went there. He stated that they were having 

a personal loan at AGVB, Bhergaon branch and they got a notice 
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from bank for clearing the loan for which they went there on that 

day for discussing the matter with Mr. Keleng, then Manager of the 

bank. Prior to that day also they went to the bank for 2-3 days. 

After discussing with the higher authority of the bank who told them 

that 50% of their salary would be deducted for the loan, they went 

to the bank for a discussion but the Manager did not agree to the 

same. They then told that they would take the help of law and the 

manager told them to do whatever they want to. Biren Boro was 

also present there with them. They then came out from there and 

no altercation took place on that day. Later they came to now that 

Mr. Keleng lodged a case against Biren Boro and they were shocked 

when they came to know that. In his cross-examination he had 

stated that they were defaulters in loan repayment. All the teachers 

who went thereon that they were irregular in loan re-payment and 

they asked for clearance from the Manager but they were defaulters 

hence he denied giving the same. He denied that on that day the 

accused threatened and assaulted the Manager and he was not 

present with the accused till end and that he deposed falsely in 

favour of his colleague. 

 

19. It appears from the evidences of PW1, the injured that on the date 

of occurrence when he refused to give a loan clearance regularly 

certificate to the accused, the accused threw the articles of his table 

and pushed PW2 against the wall kicked him and inflicted blows 

upon him. The evidence of PW2 is corroborated by PW1 to the 

effect that on the date of occurrence while the accused was 

discussing with PW1 about a loan the accused got angry over some 

issues and threw away the articles and computer of table of the 

PW2. The accused was also tried to assault PW2. PW1 is an employ 

of the bank where PW2 was a branch manager. PW3, who was also 

present in the bank on the date of occurrence, has deposed that he 

had heard the accused and some other persons quarrelling with 
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PW2. PW4 did not know anything about the incident. PW5 had 

deposed that on the date of occurrence he went to the bank 

alongwith the accused and they were discussing about a loan with 

the manager but as the manager did not pay any heed to them 

therefore PW5 left the bank but the accused remained there. PW5 

did not know as to what happened thereafter. PW6 also deposed 

that on the date of occurrence they went to bank and they had an 

altercation with the manager with regard to clearance of their dues 

towards their loan accounts. The manager also threatened them to 

file case against them. In this case the accused has also examined 

one witness in his defence as DW1. In his cross-examination DW1 

has revealed that all the teachers who went to the bank on the date 

of occurrence were irregular in loan repayment and they asked for 

clearance from the manager of the bank. But as they were 

defaulters, hence, the manager denied giving the same. Thus, from 

the evidences on record it is found that on the date of occurrence 

PW2, who was the branch manager of Assam Gramin Bikash Bank 

Bhergaon, was pressurized by the accused and his colleague 

teachers to issue a loan clearance regularly certificate and PW2 had 

denied to issue the same as they were irregular in payment of their 

dues towards their loan accounts. Though other witnesses have not 

deposed about assault upon PW2 by the accused but PW2 has 

deposed in a consistent manner that the accused threw away 

articles of his table and thereafter assaulted him by pushing him 

against the wall kicking him and inflicting blows upon him. PW1 had 

corroborated the evidence of PW2 to the effect that the accused 

threw away articles of table of PW2. 

 

20. At the relevant time PW2 was working as branch manager of Assam 

Gramin Bikash Bank Bhergaon. As per definition of Public Servant in 

clause (12)(b) of Section 21 of IPC every person is public servant in 

the service or pay of a local authority, a corporation established by 
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or under a Central, Provincial or State Act or a Government 

company as defined in Section 617 of the Companies Act, 1956. 

 
21. In this connection learned trial Court relying on the decision 

reported in State of Maharashtra Vs. L.D. Kanchan and Others, 1989 

(1) BomCR 59, has come to the finding that accused is a public 

servant as defined under Section 21 (12)(b) of IPC. I have gone 

through the said decision of Hon’ble Bombay High Court wherein 

Hon’ble Bombay High Court observed that “ harmonious reading of 

Section 46A and 51 of the Banking Regulation Act together with 

Section 14 of the banking Companies (Acquisition and Transfer of 

Undertakings) Acts of 1970 and 1980 clearly shows that an 

employee of a nationalized bank is a ‘public servant’ within the 

meaning of Chapter IX of the Indian Penal Code for which definition, 

as stated above, one has to resort to Section 21(12)(b) of the 

Indian Penal Code….”. 

 
22. Section 46A of the Banking Regulation Act, 1949, provides that “ 

Every Chairman, director, auditor, liquidator, manager and any other 

employee of a banking company shall be deemed to be a public 

servant for the purposes of Chapter IX of the Indian Penal Code. 

 
23. In view of above proposition of law I find that learned trial Court 

has rightly hold that the victim of the instant case who was the 

manager of Assam Gramin Bikash Bank Bhergaon, branch is a public 

servant. 

 

24. Now coming to the vital question whether the act of the accused 

has constituted an offence under Section 353 IPC. Section 353 IPC 

is read as under:  

 
Whoever assaults or uses criminal force to any person being a 

public servant in the execution of his duty as such public 
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servant, or with intent to prevent or deter that person from 

discharging his duty as such public servant, or in 

consequence of anything done or attempted to be done by 

such person in the lawful discharge of his duty as such public 

servant, shall be punished with imprisonment of either 

description for a term which may extend to two years, or with 

fine, or with both. 

 
25. A bare reading of Section 353 IPC would show that assault or using 

of criminal force is an essential ingredient to constitute an offence 

under said Section. Criminal force has been defined under Section 

350. According to Section 350 IPC Criminal force.—Whoever 

intentionally uses force to any person, without that person’s 

consent, in order to the committing of any offence, or intending by 

the use of such force to cause, or knowing it to be likely that by the 

use of such force he will cause injury, fear or annoyance to the 

person to whom the force is used, is said to use criminal force to 

that other. So the essential ingredient to constitute offence of 

criminal force is as follows: 

1. The intentional use of force to any person. 

2. Such force must have been used without the persons consent. 

3.  The force must have been used in order to commit of an offence or 

with the intention to cause, or knowing it to be likely that he will 

cause, injury, fear or annoyance to the person to whom it is used. 

 

26. The term force has been defined under Section 349 IPC as follows: 

Force.—A person is said to use force to another if he causes motion, 

change of motion, or cessation of motion to that other, or if he causes to 

any substance such motion, or change of motion, or cessation of motion 

as brings that substance into contact with any part of that other’s body, or 

with anything which that other is wearing or carrying, or with anything so 

situated that such contact affects that other’s sense of feeling: Provided 
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that the person causing the motion, or change of motion, or cessation of 

motion, causes that motion, change of motion, or cessation of motion in 

one of the three ways hereinafter described. 

(First) — By his own bodily power. 

(Secondly) — By disposing any substance in such a manner that the 

motion or change or cessation of motion takes place without any 

further act on his part, or on the part of any other person. 

(Thirdly) — By inducing any animal to move, to change its motion, or 

to cease to move. 

 

27. The definition of force under Section 349 IPC eloquently suggest that the 

ingredient required for the term force as defined in Section 349 IPC is the 

physical act either causing motion, change of motion or cessation of 

motion of a person. So from the above definition of force or criminal force 

under the Indian Penal Code it is clear that mere words do not constitute 

the offence of criminal force. 

 

28. Similarly the term assault has been defined in Section 351 IPC. Under 

Section 351 IPC whoever makes any gesture, or any preparation intending 

or knowing it to be likely that such gesture or preparation will cause any 

person present to apprehend that he who makes that gesture or 

preparation is about to use criminal force to that person, is said to commit 

an assault.  

Explanation.—Mere words do not amount to an assault. But the words 

which a person uses may give to his gestures or preparation such a 

meaning as may make those gestures or preparations amount to an 

assault. 

 

29. In this case there is clear evidence that on the date of occurrence the 

accused threw the articles of the table of the PW2 during a discussion with 

regard to a loan account of the accused. Such act of the accused will 
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definitely cause fear or annoyance to PW2. The accused also assaulted 

PW2 by pushing him against the wall, kicked and inflicted blows upon 

PW2. To constitute an offence under Section 353 IPC, it is also essential 

that the assault or criminal force is used upon the public servant with 

intent to prevent or deter him from discharging his duties as such public 

servant or in consequences of anything done or attempted to be done by 

the public servant in lawful discharge of his duties as such public servant. 

In this case when the PW2 in lawful discharge of his duties refused to 

issue loan regularly clearance certificate to the accused, the accused being 

offended, assaulted PW2 and used criminal force upon him. Hence, there 

is no room for doubt that all the essential ingredient of Section 353 IPC 

has been established against the accused by the prosecution. 

 

30. It is also found from the evidences on record that the accused pushed 

PW2 against the wall, kicked and inflicted blows upon him. Such an act of 

the accused would definitely cause bodily pain to the victim. Under Section 

319 of IPC whoever causes bodily pain, disease or infirmity to any person 

is said to cause hurt. In this case the accused voluntarily caused hurt to 

PW2 by inflicting kick and blows upon him without any provocation. 

Hence, it is found that prosecution has proved the charge under Section 

323 IPC against the accused. 

 

31. In the wake of above I find nothing to interfere with the impugned 

judgment and order passed by learned trial court. In the result, the appeal 

is dismissed on contest. The impugned Judgment and Order dated 27-09-

18, passed by learned Sub Divisional Judicial Magistrate, Udalguri, in GR 

Case No. 766/17, under Section 323/353 IPC, is hereby upheld and 

affirmed. 

 
32. Send down the original case record being GR Case No. 766/2017 to the 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of this 

Judgment and Order. 
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33. Given under my hand and seal of this court on this 04th day of February, 

2019 in the open Court. 

 

 

Dictated and Corrected 

 

(N.Talukdar)      (N.Talukdar) 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri     Udalguri 

 
 
 


