
G.R. CASE NO.  397 of  2013

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE,
UDALGURI :: BTAD :: ASSAM.

G.R. CASE NO. 397 of 2013

Present:   Sri Mridul Kumar Saikia.
   Chief Judicial Magistrate

            Udalguri, BTAD, Assam.

    STATE

-VS-

1. SRI BINOY MITRA

2. SMT. SWAPNA MITRA.

---------Accused.

For the Prosecution :     Mr. A. Basumatary, Addl. PP.

For the Defence :    Mr. M. Basumatary, Advocate.

Date of prosecution evidence  :        02-07-16, 03-10-16 and

20-03-2017.

Date of argument  :        11-02-2019.

Date of  judgment    :        11-02-2019.

U/S- 447/354/342/325/34  I.P.C.

J U D G M E N T

1. The prosecution case, as unveiled by the ejahar dated 27-03-2007 lodged by 

the  complainant  Smt.  Swapna  Dutta  before  the  Officer-in-Charge,  Tangla 

Police Station, is that, on 26-03-2007 at about 3 P.M. her neighboring couple 

Sri Binoy Mitra and his wife Smt. Swapna Mitra came to her house, forced 

her with intent to indulge in illegal act by alluring her an offer of Rs. 1000/-  

(Rupees one thousand) and when she refused to obey and/or their will, they 

forcibly caught her; though she tried to escape from their grab, but she was 
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restraint by them wherein Sri Binoy Mitra caught hold her hair, pulled her 

and started to assault her left and right with a bamboo stick for which she 

sustained  injuries  on  her  head  and  stomach  and  her  right  hand  got 

fractured.  Thereafter,  the unruly  couple  tied  her  up with  a  rope in  their 

varanda and brutally assaulted her and at about 7 P.M. the police of Tangla 

Police Station rescued her from the house of the couple.

2. On receipt of the ejahar to the effect aforesaid, after entering the GD Entry 

No. 701 dated 27-03-2007, Tangla PS case no. 17 of 2007 was registered 

U/S 326/354/342/34 I.P.C. and on completion of the investigation the I/O 

submitted the charge sheet against the accused persons alleging commission 

of the offences U/S 447/342/354/325/34 I.P.C. 

3. It is worth mentioning that this is an old pending case of 2007. Initially the 

trial was commenced at Mangaldai Court under Darrang district. Thereafter, 

in the year 2013, due to territorial  jurisdiction, this  case was transferred 

from the court of Mangaldai to this court for trial.

4. On the basis of the charge sheet, cognizance of offence was taken  under 

Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were  issued  for 

causing appearance of the accused persons before the court. Accordingly 

both the accused appeared before the Court to answer the charges and the 

necessary copies of all relevant papers and documents were furnished to the 

accused in compliance with the provisions of Section 207 CrPC. Finding a 

prima-facie  case  for  commission  of  offence,  Charges  U/S 

447/342/354/325/34  I.P.C.  were framed,  read over  and  explained  to  the 

accused persons to which both the accused pleaded not guilty and claimed 

to stand trial.

5. In order to bring home the charges, the prosecution examined as many as 

four(4) Pws including the complainant in the form of:

PW 1 Smt. Nayan Bala Dutta

PW 2 Sri Benu Swargiyari

PW 3 Sri Suchitra Mitra

PW 4 Sri Dulal Chanda. 
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6. After recording the prosecution witnesses, both the accused became absent 

for several consecutive dates before the court for which the court proceeded 

on its own way and observing all formalities, vide order dated 13-06-2018 

this court declared both the accused persons absconder and the case was 

filed against them. Thereafter, both the accused were arrested by police on 

the strength of pending warrant issued against them and produced before 

the court and the case was re-started.

7. Both  the  accused  were  examined  U/S  313  Cr.P.C.  All  the  incriminating 

circumstances which appeared in evidence against the accused were put to 

them for their explanation. The accused denied all the circumstances and 

pleaded  their  innocence.  Further,  the  accused  declined  to  adduce  any 

evidence in defence.

8. I have heard the argument put forward by the learned Addl.P.P. and the 

learned  advocate  appearing  for  the  accused.  I  have  also  carefully  gone 

through the entire evidence available with the case record.

9.  POINTS FOR DETERMINATION OF THE CASE   :    To ascertain the guilt of the accused 

persons on the charges levelled against them, the following points are sorted 

out for the decision:

I. Whether on 26-03-2007 at about 3 P.M. at village Bar Tangla under 

Tangla  PS,  the  accused  persons  in  furtherance  of  their  common 

intention criminally trespassed inside the house of the complainant 

Smt. Swapna Dutta?

II. Whether on the same day at the same time and place the accused 

persons  in  furtherance  of  their  common  intention  wrongfully 

confined the complainant?

III. Whether on the same day at the same time and place the accused 

persons in furtherance of their common intention tried to outrage 

the modesty of the complainant?
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IV. Whether on the same day at the same time and place the accused 

persons  in  furtherance  of  their  common  intention  assaulted  and 

caused grievous hurt on the person of the complainant?

DISCUSSION, DECISION AND REASONS THEREOF: 

10. To decide the above points, let us make a scrutiny of the evidence led by the 

prosecution in support of its case. PW 1 Smt. Nayan Bala Dutta the sister of 

the complainant has stated that the accused persons are their neighbor and 

in  the  year  2007  they  assaulted  her  sister  for  which  the  complainant 

sustained fracture on her hand. 

11. During cross-examination PW 1 stated that she came to know about the 

occurrence  after  4/5  days  of  the occurrence.  She  denied  that  her  sister 

(complainant) had broken any temple, if any, of the accused persons on the 

day  before  the  occurrence.  She  also  expressed  her  ignorance  about 

existence  of  any  boundary  dispute  of  the  complainant  with  the  accused 

persons. But she ascertained that the complainant was quite normal at the 

time of occurrence and at present she is suffering from mental illness. 

12. PW 2 Sri Benu Swargiyari, the VDP Secretary of the area, stated that he was 

informed  about  the  occurrence  after  the  occurrence  took  place.  The 

complainant Swapna Dutta was suffering from mental illness and often found 

loitering on the road.

13. PW 3 Sri Suchitra Mitra has not stated anything about the occurrence as he 

was not present at the time of occurrence.

14. PW 4 Sri Dulal Chanda stated that the accused persons had a quarrel with 

the  complainant.  Next  day,  police  visited  the  place  of  occurrence  and 

inquired him about the occurrence. 

15. During cross-examination PW 4 stated that  he  came to  know about  the 

occurrence on the next day of occurrence. He is not an eye witness.

16. A plain reading of the prosecution witnesses maiden impression we gather is 

that out of the four prosecution witnesses, none of them are found to have 

supported the case of the prosecution. Evaluating the evidentiary value of 
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the prosecution witnesses, it also becomes clear from their evidence that 

something had happened at  the place of  occurrence and police  inquired 

about the occurrence to PW 4.

17. Amidst when we look at the evidence of PW 1 and PW 2 we find PW 1 

stating in her cross that the complainant was quite normal at the time of 

occurrence and presently(at the time of her deposition) she was suffering 

from mental illness. PW 2 Sri Benu Swargiyari, who was the VDP Secretary 

of that area, also stated that the complainant Swapna Dutta was suffering 

from mental illness and often found loitering on the road which shows that 

she became a mentally ill person. 

18. Due to suffering from mental illness, the complainant, who was the most 

vital witness of the case, could not been examined. No medical document 

has been submitted in support of her mental illness either from the police of 

concerned police station or from the family members of the complainant. 

Vide order dated 03-10-2016 it is reflected that the E.O. reported that the 

complainant Swapna Dutta was not in a position to accept the summons as 

she was suffering from mental illness. On the other hand, it is also reflected 

from the case record that the accused Swapna Mitra is also a TB patient and 

was undergoing treatment of DOTS. 

19. From the evidence of the prosecution witnesses, it  is found that none of 

them  have  seen  the  occurrence  of  assault  committed  by  the  accused 

persons, if any, upon the complainant on the relevant day of occurrence. The 

medical report & document submitted in support of the injury sustained by 

the complainant is also in a dubious stage as nobody could say whether such 

injury  was  caused  by  the  accused  persons  or  whether  the  offences,  as 

alleged, were committed by the accused persons on the complainant. As of 

now,  we have  arrived  at  a  decisive  footing  that  the  accused  neither  as 

aggressor nor as mitigator assaulted the complainant Smt. Swapna Dutta. 

9. Thus, from the above appraisal, appreciation of evidence on record, and the 

application of law, I find that the prosecution failed to establish the offences 

U/S  447/342/354/325/34  I.P.C.  against  the  accused  persons  beyond  all 

reasonable doubts. In the result, both the accused persons are not found 

guilty U/S 447/342/354/325/34  I.P.C. Hence, the accused (1) Sri Binoy Mitra 

and  (2)  Smt.  Swapna  Mitra  are  acquitted  from  the  charges  U/S 
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447/342/354/325/34  I.P.C.  on  benefit  of  doubt  and  set  them  at  liberty 

forthwith.

10. Bail  bonds  shall  remain  in  force for  next  6  months as  per  provisions  of 

Section 437 A CrPC. 

11. Unambiguously, we find that the victim Smt. Swapna Dutta is a mentally ill 

person. Notwithstanding her family background, she is a lady and she is not 

an  inborn  mad,  lunatic  or  ill.  During  the  course  of  deposition  of  the 

witnesses and from the case record, it becomes clear that the victim Smt. 

Swapna Dutta roams around on the road and lives like a street beast. Till  

today, there is none to facilitate her with medical treatment including her 

relatives.  If  this  kind  of  pathetic  situation  is  allowed  to  continue, 

notwithstanding the available ‘lex-loci, all would be merely a ‘faux pas’ and 

we apprehend, the poor people who wander about find no job, no wage and 

starve,  whose lives  are  a  continual  round  of  sour  affliction and pinching 

poverty can not be happy with the Constitution or the laws made thereunder. 

Since we have no dearth of relevant law, we find it  plausible to provide 

adequate medical treatment to the victim Smt. Swapna Dutta. Accordingly, 

the  O/C,  Tangla  Police  Station  is  directed  to  arrange  to  facilitate  the 

adequate  medical  treatment  to  the  victim  Smt.  Swapna  Dutta  at  LGB 

Regional Institute of Mental Health, Tezpur as per provisions of the 

Mental Health Care Act, 2017 with an intimation to this court. 

12. Send  a  copy  of  this  judgment  to  the  Officer-in-Charge  of  Tangla  Police 

Station for compliance. 

Given under the hand and seal of this Court on this 11th day of February, 

2019 at Udalguri, BTAD, Assam.

(Mridul Kumar Saikia)
Dictated and corrected by me: Chief Judicial Magistrate,

 Udalguri, BTAD, Assam.

       
 (Mridul Kumar Saikia)        
 Chief Judicial Magistrate         
 Udalguri, BTAD, Assam.
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APPENDIX

   A. Prosecution witnesses : PW 1 Smt. Nayan Bala Dutta

PW 2 Sri Benu Swargiyari

PW 3 Sri Suchitra Mitra

PW 4 Sri Dulal Chanda. 

B. Defence witness : Nil.

C. Documents exhibited : Nil.

 

 (Mridul Kumar Saikia)
  Chief Judicial Magistrate
           Udalguri, BTAD, Assam. 

Typed and transcribed by me:

(Tulashi Dev Sarma/Stenographer)
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