
G.R. CASE NO. 349 of 2018

              IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, BTAD, ASSAM.

                
                                      G.R. CASE NO. 349 of 2018

(PRC NO. 728/2018)

Present:      Sri Mridul Kumar Saikia.
Chief Judicial Magistrate,
Udalguri, BTAD, Assam.

   STATE

-VS-

 SRI DIMBESWAR SARMA @ KAUNDINYA

         ---------Accused.

For the Prosecution :       Mr. A. Basumatary, Addl. P.P.

For the Defence :       Mr. L.C. Chouhan, Advocate.

Date of Prosecution Evidence :      01-02-2019 and 21-02-2019.

Date of Argument & Judgment :      28-02-2019.

U/S  279/304(A) I.P.C.

 J U D G M E N T

1. The victim of the pathetic occurrence is Odal Basumatary.

2. An unfortunate event which led Sri Swmkhwr Basumatary to lodge an ejahar 

on 09-04-2018 before the Officer-in-Charge of Udalguri Police Station is that 

on 08-04-2018 at about 4 P.M. while his father-in-law Odal Basumatary was 

returning home from Swapangaon market by his bicycle, at Alu Basti he was 

hit  from behind by a motorcycle bearing its  registration no.  AS-27A-5779 

coming from Bhairabkunda side.  It  is  also  stated that  the rider  rode the 

motorcycle at high speed and negligent manner for which the victim was 

thrown away and crawled a considerable distance. As a result, his father-in-

law died on the spot. 
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3. After receiving the ejahar to the effect aforesaid, the Officer-in-Charge of 

Udalguri  Police  Station  registered  Udalguri  PS  case  no.  83  of  2018  U/S 

279/304(A) I.P.C. and on completion of the investigation the I.O. submitted 

charge-sheet  against  the accused person alleging  commission  of  offences 

U/S 279/304(A) I.P.C. 

4. On the basis of the charge sheet, cognizance of offence was taken  under 

Section  190  (1)(b) of  the  CrPC.  The  process  was  issued  for  causing 

appearance  of  the  accused  before  the  Court.  Accordingly,  the accused 

appeared before the Court to answer the charges levelled against him and 

the  copies  of  all  relevant  papers  and  documents  were  furnished  to  the 

accused in compliance with the provision of Section 207 Cr.P.C. Finding a 

prima-facie  case  for  commission  of  offence,  particulars  of  offences  U/S 

279/304(A) I.P.C. were read over and explained to the accused, to which the 

accused pleaded not guilty and claimed to stand trial. 

5. In order to bring home the charges, the prosecution examined as many as 

six(6) prosecution witnesses in the form of :

PW 1-  Sri Swmkhwr Basumatary (Complainant) 

PW 2 – Sri Juwel Daimary

PW 3 – Sri Edward Basumatary

PW 4 – Sri Madan Basumatary

PW 5 – Sri Kharga Prasad Sarma

PW 6 – I.O. SI Jatin Chandra Deka.

Prosecution has exhibited the following documents in the form of:

Ext. 1 – Ejahar

Ext. 2 & 3 – Seizure list  

Ext. 4 – Sketch map

Ext. 5 – Charge-sheet.

                                                                           
6. After recording the prosecution witnesses, the accused was examined U/S 

313 Cr.P.C. All the incriminating circumstances which appeared in evidence 

against the accused were put to him for his explanation. The accused denied 

all  the  circumstances  and  pleaded  his  innocence.  Further,  the  accused 

declined to adduce any evidence in defence.
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7. I have heard the argument put forward by the learned Addl.P.P. and the 

learned  advocate  appearing  for  the  accused.  I  have  also  carefully  gone 

through the entire evidence available with the case record.

  

POINTS FOR DETERMINATION:

     8. To ascertain the guilt of the accused on the charges levelled against him, the 

following points are  sorted out for decision in the present case:

(i) Whether on 08-04-2018 at about 4 P.M. at Alubasti under 

Bhairabkunda Police Station the accused dashed the victim 

from  behind  by  riding  his  motorcycle  bearing  its 

registration no. AS 27A-5779 in rash or negligent manner 

on the public road?

(ii) Whether on the same day at the same time and place the 

accused caused the death of the victim Odal Basumatary, 

the father-in-law of the complainant by hitting him from 

behind?

 

 DISCUSSION,  DECISION  AND  REASONS  THEREOF :  

9. To decide the above points, let us make a scrutiny of the evidence led by the 

prosecution in support of its case. P.W. 1 Sri Swmkhwr Basumatary is the 

complainant. He has stated in his deposition that on the day of occurrence at 

about 4 P.M. his father-in-law Odal Basumatary was returning from Swapan 

gaon market by his bicycle and at Alubasti the offending motorcycle came 

from the same direction  rammed over  him for  which  he sustained injury. 

Hearing the screaming,  he rushed to the spot and found his  father-in-law 

lying dead on the side of  the road. The public  gathered at the spot kept 

confined the motorcycle along with its  rider.  Police came to the spot and 

seized the motorcycle and arrested the rider. On the next day of occurrence 

he lodged the ejahar. He has proved the ejahar Ext. 1, seizure list Ext. 2 by 

identifying his signatures Ext. 1(1) and Ext. 2(1) thereon. 
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10. During cross examination, PW 1 stated that he did not see how the accident 

occurred.  He  saw  two  injured  and  one  dead  body  lying  in  the  place  of 

occurrence. He could not say who rode the motorcycle.

11. PW 2 Sri Juwel Daimary stated that on the day of occurrence while he was on 

his way to Swapangaon market, at Alubasti he saw a public gathering. So he 

approached there and  saw the  victim  Odal  Basumatary  lying  dead.  Police 

came and seized the motorcycle  in  presence of  witnesses and he put  his 

signature in the seizure list as a seizure witness.  He has proved Ext. 2 the 

seizure list by identifying his signature Ext. 2(2) thereon. 

12. During cross-examination  PW 2 stated that  he is  ignorant  about  how the 

accident occurred.

13. PW 3 Sri Edward Basumatary stated that on the day of occurrence at about 4 

P.M.  while  he  was  proceeding  to  Swpangaon  market  saw  a  motorcycle 

approaching with high speed from the opposite side and hit Odal Basumatary 

from  behind.  As  a  result,  both  the  victim  and  the  riders  fell  down  and 

sustained injuries. Injured Odal Basumatary succumbed to his injuries at the 

spot. Later on, police came and seized the motorcycle.

14. In the cross-examination PW 3 stated that at the time of occurrence there 

were no other people or motorcar at the place of occurrence. The road was 

wide and the ill fated vehicle came through the middle of the road. He did not 

state before police that the occurrence took place in front of him. 

15. PW 4 Sri Madan Basumatary stated that on the day of occurrence at about 4 

P.M. while he was returning from Swpangaon market he saw a motorcycle 

coming with high speed hitting the victim Odal Basumatary from behind just 

after overtaking him. As a result, both the victim and the riders fell down and 

sustained injuries. Injured Odal Basumatary succumbed to his injuries at the 

spot. Later on, police came and seized the motorcycle.

16. In the cross-examination PW 4 has stated that he saw the occurrence from 

about 150 meter distance. There was no rush of either man or vehicle on the 

road at the spot.  He denied the suggestion that the occurrence did not take 

place in front of him or the occurrence took place due to the fault of the 

deceased only and the motorcycle rider had no fault on his part.
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17. PW 5 Sri Kharga Prasad Sarma, father of the accused, stated that he was 

informed by a boy about the occurrence committed by his son at Alubasti. 

Immediately after receiving the information, he rushed to the spot and saw an 

old man lying dead. He found his son Dimbeswar Sarma and his colleague 

Kashi Nath Sarma under police custody. 

18. In the cross-examination PW 5 stated that he did not see the occurrence and 

has no idea how the occurrence took place.

19. PW 6 S.I. Jatin Chandra Deka, the I.O. of the case stated that on 08-04-2018 

he was at Bhairabkunda Outpost as I/C. At about 4 P.M. Edward Basumatary 

informed  him  over  phone  about  the  accident  occurred  at  Alubasti. 

Immediately,  he made Bhairabkunda O.P. GD Entry NO. 101 dated 08-04-

2018 and went to the spot along with his staff. At the place of occurrence he 

found  one  old  man  in  unconscious  state  and  the  accused  persons  were 

confined by the local people. Immediately he called 108 vehicle, sent the old 

man  and  the  other  two  injured  persons  to  the  hospital  for  preliminary 

treatment.  The  old  injured  person  succumbed  to  his  injuries  undergoing 

treatment on the same day and the other two injured were sent to Guwahati 

for better treatment. On the next day of occurrence the complainant lodged 

the ejahar and on the basis of the ejahar, a case was registered and he was 

endorsed for investigation. Accordingly, he collected the P.M. report, recorded 

the statement  of  the witnesses,  prepared the sketch map of  the place of 

occurrence  and  seized  the  motorcycle  involved  in  the  accident.  After 

completion  of  investigation,  he  submitted  the  charge-sheet  against  the 

accused person alleging commission of offence U/S 279/304(A) I.P.C. He has 

proved Ext. 2 & 3 seizure list, Ext. 4  sketch map, Ext. 5 charge-sheet by 

identifying his signatures Ext. 2(3), Ext. 3(1), Ext. 4(1) and Ext. 5(1) thereon. 

20. In the cross-examination PW 6 stated that the deceased was riding his bicycle 

through the road. He denied that the deceased suddenly turned through the 

road  and  due  to  his  fault,  the  accident  occurred  and  the  rider  of  the 

motorcycle had no fault.  He denied that he had not investigated the case 

properly and falsely incriminated the accused in the alleged offence.

21. Utmost relevant witnesses amongst all the prosecution witnesses are PW 3 Sri 

Edward Basumatary and PW 4 Sri Madan Basumatary who claimed to have 

directly seen the occurrence. It seems from their versions that the occurrence 
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took place in between them on the road as PW 3 saw the occurrence while he 

was nighing the victim from the opposite side and PW 4 was just behind the 

victim proceeding towards the same direction with the victim. Both of them 

have  claimed that  the  accused rammed the victim Odal  Basumatary  from 

behind. The place of occurrence as per their versions, was free from any kind 

of  rush.  These  two  witnesses  who  are  regarded  as  eye  witnesses  of  the 

occurrence we find to be trustworthy as nothing reveals from their cross that 

they have or had any interest in the occurrence or with the complainant side.

22. The remaining independent witnesses PW 1, PW 2 and PW 5 reached the 

place of occurrence after the occurrence and as such, they did not have any 

direct knowledge as to how the occurrence took place. But what emanates 

from their  versions  in  common,  is  that,  they saw the  victim namely  Odal 

Basumatary lying dead on the road. The death of the victim Odal Basumatary 

in the occurrence is not disputed by the defence. Therefore, this admitted fact 

does not require to be proved ‘de novo’ by examining the Medical Officer.

23. Now, to ascertain the reason behind the occurrence while we look back the 

evidences of PW 3 & PW 4, it appears that the victim Odal Basumatary had no 

contribution  to  the  occurrence  and  the  same  took  place  only  due  to  the 

negligent act of the accused. Because, it clearly appears that unless there is 

any negligent act on the part of the accused the occurrence would not have 

happened. 

24. It is also important to note that the accused hitting the victim from behind fell  

down and both the riders sustained injury. They were apprehended on the 

spot and handed over to police. As such, their involvement in the occurrence 

is clear enough and the same has not been taken as a ground by the defence 

also.  The falling  of  the riders further  goes to add that  they were rash in 

driving the motorcycle as otherwise, they would have been able to escape 

from the spot from sustaining any injury on them by falling down.

25. The application of the maxim  “Res ipsa loquitter” which means “when the 

thing speaks for itself” also goes to establish that the accused was riding the 

vehicle rashly or negligently, as otherwise,  the occurrence would not have 

taken place in such condition, where the road, at that moment, was free from 
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any jam or rush. The time of occurrence was in between 3 to 4 P.M. of the 

month of April  which we can presume that there was no darkness to overlook 

the presence of  the victim on the spot.  It  also goes to establish that the 

accused was rash and/or negligent in driving his motorcycle. 

26. Thus, from the above appraisal, appreciation of evidence on record and the 

application of law, we find that this pathetic occurrence which took away the 

precious  life  of  the  victim  Odal  Basumatary  occurred  due  to  the  rash  or 

negligent act  of riding the motorcycle no. AS-27A-5779 at  Alubasti  on the 

Bhairabkunda-Udalguri road by the accused. 

27. Accordingly, I find that the prosecution has been able to establish the charge 

U/S  304(A)  I.P.C.  against  the  accused  Sri  Dimbeswar  Sarma @ Kundinya 

beyond all reasonable doubt. In the result, the accused Sri Dimbeswar Sarma 

@ Kaundinya is found guilty U/S 304(A) I.P.C. Accordingly, he is convicted 

U/S 304(A) I.P.C.

28. Since the accused Sri Dimbeswar Sarma @ Kaundinya is already convicted 

U/S  304(A)  I.P.C.  which is  comparatively  heavier  and also  the ground on 

which the accused is convicted is the same, the accused is acquitted from the 

charge U/S 279 I.P.C. 

29. Heard the accused on the sentence. The accused pleaded for mercy on the 

ground that he is the sole bread earner of his family.

30. I have considered the nature of the offence and taken note of the absence of 

previous criminal antecedent of the accused person. The accused is above 21 

years of age and he has the capacity of understanding the consequences of 

criminal offence. Considering the gravity of the offence and the manner in 

which the same was committed, I am not inclined to give the benefit of the 

provisions of Probation of Offenders Act. If the accused is let off scot free 

without  awarding  any  sentence,  the  like  minded  offenders  in  the  society 

would get encouragement to indulge in such sort of offences. Considering the 

facts and circumstances of the case, at the same time I  am of the opinion 

that  a  sentence  of  Till  Rising  of  the  Court  (TRC)  and  a  reasonable 

compensation to the complainant would meet the ends of justice.

31. Accordingly, the accused Sri Dimbeswar Sarma @ Kaundinya is sentenced to 

imprisonment inside the court room Till Rising of the Court (TRC) U/S 304(A) 
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I.P.C.  and to  pay a compensation amount  of  Rs.  20,000/-(Rupees  twenty 

thousand)   as  per  Section  357(3)  Cr.P.C.,  in  default  of  the  compensation 

amount,  the  accused  shall  undergo  Simple  Imprisonment  for  a  period  of 

two(2) months.

32. On realization of the compensation amount, the same shall be given to the 

complainant immediately.

33. Supply a free copy of the judgment to the convicted person.

34. Bail bond of the accused shall remain in force for the next 6 months as per 

provisions of section 437-A Cr.P.C.

Given under my hand and seal of this court on this 28th day of February, 2019, 

at Udalguri, BTAD, Assam.

      (Mridul Kumar  Saikia)
Dictated and corrected by me:         Chief Judicial Magistrate

        Udalguri, BTAD, Assam. 

(Mridul Kumar Saikia)
Chief Judicial Magistrate.  
Udalguri, BTAD, Assam.
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APPENDIX

A. Prosecution witnesses : PW 1- Sri Swmkhwr Basumatary(Complainant) 

PW 2 – Sri Juwel Daimary

PW 3 – Sri Edward Basumatary

PW 4 – Sri Madan Basumatary

PW 5 – Sri Kharga Prasad Sarma

PW 6 – I.O. SI Jatin Chandra Deka.

B. Defence witness : Nil

C. Documents exhibited : Ext. Ext. 1 – Ejahar

Ext. 2 & 3 – Seizure list  

Ext. 4 – Sketch map

Ext. 5 – Charge-sheet.

(Mridul Kumar  Saikia)
Chief Judicial Magistrate

   Udalguri, BTAD, Assam. 

Transcribed and typed by me:

(Tulashi Dev Sarma/Stenographer).
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