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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), UDALGURI. 

 

Present:   ARPITA KAR, A.J.S. 

      SDJM(S), Udalguri. 

  

           G.R.NO. 831/15. 

        U/S 143/342/325 IPC. 

           STATE OF ASSAM 

           Vs 

1. Sri Bireswar Deka. 

2. Sri Kumud Ch. Rabha. 

3. Sri Lambudhar Deka. 

4. Sri Putul Das. 

5. Sri Nakul Deka (Das). 

6. Sri Keshab Deka. 

7. Sri Deben Deka. 

8. Sri Chandra Thakuria. 

9. Sri Tarini Ranjan Deka. 

10. Sri Nitu Sarania 

11. Sri Ranjit Das (Deka) 

  ......................Accused Persons. 

Advocate Appeared:- 

      For Prosecution: Smti. Nandira Narzary, A.P.P. 

      For Defence: Sri M.C. Narzary, Sri R. Das. 

 

Charge Framed on : 19.10.2016. 

Evidences recorded on: 04.04.2017, 11.05.2017, 12.07.17, 21.07.17, 

04.08.17, 17.02.18, 27.04.18, 17.12.18. 

Arguments heard on: 25.01.2019, 06.02.2019. 

Judgment delivered on:  15.02.2019 

 

J U D G M E N T 

1. Prosecution story in brief is that Sri Thaneswar Boro lodged an FIR before 

the Tangla P.S., alleging inter-alia that his father was assaulted by the 
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accused in a village meeting held at the house of Purna Sarania, as a result 

of which his father became unconscious. The accused also assaulted 

Phephe Boro and Habang Boro. His father was admitted at GNRC where he 

had undergone treatment. It is stated that though the occurrence occurred 

on 14.08.2015 but there was a delay in lodging the F.I.R. as they were 

busy in the treatment of his father.  

 

2. On receipt of the F.I.R., Tangla P.S. Case No.94/15 was registered and 

investigated into. During investigation no seizures were made by the 

police. On completion of the investigation the I.O. has submitted C/S, U/S- 

143/342/325 IPC against the accused  Sri Bireswar Deka, Sri Kumud 

Ch.Rabha, Sri Lambudhar Deka, Sri Putul Das, Sri Nakul Deka (Das), Sri 

Keshab Deka, Sri Deben Deka, Sri Chandra Thakuria, Sri Tarini Ranjan 

Deka, Sri Nitu Sarania and Sri Ranjit Das(Deka). 

  

3. The defence Story is of total denial. On their appearance before the Court 

copies of relevant documents were furnished to them as per Sec. 207 

Cr.P.C. Upon hearing both sides after perusal of CD grounds for presuming 

that the accused have committed offence U/S-143/342/325 of IPC were 

found and accordingly, the charges under the said sections were framed 

against the accused by my learned predecessor. The particulars of the 

offence U/S 143/342/325 I.P.C. were read over and explained to the 

accused to which they pleaded not guilty and claimed to be tried.  

 

4. During trail prosecution side examined 10 P.W.s. The examination of the 

accused U/S 313 Cr.P.C. is recorded. The accused denied adducing DW. 

 

5. I heard arguments for both sides and also perused the case record.  

6. POINTS FOR DETERMINATION:- 

I. Whether on 14.08.2015 at about 11.00 AM all of the accused 

were members of unlawful assembly formed in the house of 

Purna Sarania of their locality in order to assault the 

informant’s father, Sri Mebla Boro and thereby committed the 

offence punishable U/S 143 IPC? 
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II. Whether on the same date, time and place all the accused 

persons wrongfully confined the said victim Mebla Boro in the 

house of Purna Sarania of their locality and thereby 

committed an offence punishable under section 342 of IPC? 

 

III. Whether on the same time, day and place all the accused 

persons voluntarily assaulted and caused grievous hurt to 

Mebla Boro and thereby committed an offence punishable 

under section 325 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF:- 

7. P.W.1, Sri Thaneswar Boro, who is the informant of this case deposed that 

he knows the accused since before the alleged occurrence. He stated that 

Nitu Sarania committed a bike accident in which his aunt’s daughter 

sustained injuries. Purna Sarania and Nitu Sarania proposed to bear the 

cost of the treatment of the victim as they hails from the same locality and 

for that purpose a village meeting was called in the house of Purna 

Sarania, where his father was called. But instead of paying any money for 

the treatment of the injured, the accused jointly attacked his father with 

lathi, brick etc. causing injuries to his person. It is stated that his father 

sustained severe injuries on his head. Though his two uncles and Habang 

Boro tried to restrain the accused but the accused assaulted them also, 

who somehow saved themselves and informed the matter to him. 

Thereafter he along with his uncles went to the house of Purna Sarania 

where they found his father in very badly injured condition. It is stated 

that though the accused tried to restrain them from bringing his father to 

their house but they brought him and took him to GNRC, Guwahati for 

treatment. His father had to undergo brain operation due to the injury 

sustained and was admitted there for more than 40 days. He stated that 

the occurrence occurred on 14.08.15 and he lodged the FIR after about 3 

days of the occurrence. The FIR is exhibited as Ext.1 wherein Ext.1(1) is 

his signature.            

  In his cross examination he deposed that the distance between 

his house and the house of Purna Sarania is less than half km. He 
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admitted that he was not present in the aforesaid village meeting and that 

no case has been filed in respect of the accident committed by Nitu 

Sarania. It is stated that the village meeting was held after about 2 weeks 

of the accident of his aunt’s daughter and about 15-16 persons were 

present in the said meeting. His father, his two brothers, his maternal 

uncle and 3-4 other villagers from their village were also present. He 

denied that the accused did not pre-plan to assault his father and others. 

He stated that his father told him that at first Biresh Deka hit him on his 

head by a brick from his side and instantly his father became senseless for 

which he could not say how many people attacked him. The companions 

of his father fled away from the P.O. by leaving his father. He stated that 

the “Gamusa” and “shirt” that his father was wearing were not seen in 

torn condition by him. He further stated he could see blood stains on the 

left side of the “shirt“ of his father. He stated that they brought his father 

on a “Thela” from the house of Purna Sarania as he could not walk. He 

admitted that the clothes of his father were not seized by the police. He 

stated that police visited the P.O. after lodging of the FIR and that they do 

not know if police seized the bricks and “lathi” used at the time of 

assaulting his father. He stated that he filed the FIR and its contents has 

been mentioned after hearing it from his uncle and maternal uncle. He 

denied that his father demanded more money to which the accused did 

not agree and then his father assaulted one of them and that at that time 

when the accused persons became offended his father ran out from the 

house of Purna Sarania and that he sustained injuries by falling on the 

ground. He denied that his father was not in a senseless condition.            

8. P.W.1 deposed that a village meeting was called for at the house of Purna 

Sarania on the alleged day of occurrence. The said Purna Sarania deposed 

as P.W.2, and admitted that his son Nitu Sarania committed a bike 

accident in which a minor girl sustained some injuries and in that respect 

the villagers of Kathalbari village called a meeting, which he was asked to 

attend at 2 PM. In order to inform the matter that they have been called 

in the meeting, he informed the other villagers and accordingly they 

arrived at his residence at forenoon.  He stated that all the accused 

persons were also present in his house in addition to other villagers. It is 
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stated that Mebla Boro along with some other persons appeared at his 

residence suddenly and demanded that the meeting should be convened 

then and there for which some heated exchange of words took place 

which ultimately resulted into assault and counter assault by both the 

parties. Thereafter he consoled the villagers not to quarrel and went out 

of the house to go to the police station but he was restrained by some 

boys of his village for which he returned back. He does not know what 

happened there after. He stated that no one sustained injuries at his 

residence.     

In his cross examination he deposed that he did not see who 

assaulted Mebla Boro. He stated that he incurred all the expenses of the 

injured girl. He stated that Mebla Boro was not lying in the courtyard of 

his house in an unconscious state. He further stated that though police 

visited his house in connection with this case but nothing was seized.            

9. P.W.3, Sri Mebla Boro, who is the victim of this case deposed that the 

accused are his neighbours and the occurrence occurred on 14 , August at 

about 8.00-9.00 AM. He stated that the son of Purna Sarania committed 

an accident in which his 7 years old nephew was seriously injured and a 

meeting was called for in this regard at Kathalbari to discuss about the 

payment of compensation and treatment cost. When they were returning 

home after the meeting, all the accused collusively restrained them in the 

house of Purna Sarania and at the instigation of Bireswar Deka all the 

accused assaulted him very badly on his head and other body parts with a 

wooden lathi for which blood oozed out from the injuries and he became 

senseless. He stated that the accused also assaulted Habang and Phephe 

Boro causing injuries. He stated that he was admitted at GNRC, Guwahati 

for one month and 10 days. Though they tried to settle the matter but the 

accused did not come to settlement for which his son lodged the case.        

In his cross examination he deposed that there were about 14 

persons in the meeting. The meeting was held at Kathalbari at about 8.00-

9.00 AM. He admitted that the meeting was supposed to be held at about 

1.00-1.30 PM and in the morning no person from the side of the accused 

were present at Kathalbari LP School for which they returned and came to 
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the house of Purna Sarania. He admitted that he stated before the police 

that at first Biresh, Bireswar and Lambu assaulted him. He stated that he 

does not know who assaulted him thereafter. It is further stated that he 

sustained injuries on his right scalp, waist and hand and that the accused 

had  2X3 inch wooden bits measuring 6X7 feets. He denied that there 

were about 4-5 persons from the side of the accused in the meeting and 

that they assaulted the accused and then while trying to run away from 

the house of Purna Sarnia he fell on the ground and thus sustained the 

injuries.  

10. P.W.4, Sri Habang Boro deposed that he knows the parties to this case. 

They are his co-villagers and neighbours. He deposed that the son of 

Purna Sarania committed accident of the nephew of Mebla Boro and a 

meeting was supposed to be held in that regard for which Mebla Boro and 

others took him to the house of Purna Sarania. As soon as they arrived at 

the house of Purna Sarania, the accused attacked Mebla Boro and badly 

assaulted him with “lathi’ etc for which he sustained injuries on his head 

and other body parts and he fell down. He stated that he saw the entire 

occurrence and when he tried to rescue Mebla Boro, the accused 

assaulted him also and he fled away from the P.O. out of fear. He stated 

that Mebla Boro was treated at Guwahati.       

In his cross examination he deposed that there were many people 

in the house of Purna Sarania and he could not link up the names of the 

accused and the persons who assaulted Mebla Boro. He further stated that 

he also could not say who assaulted him.  

11. P.W.5, Sri Soniram Boro deposed that the informant is his nephew and the 

accused are his co-villagers. His niece Manika Rabha met with a bike 

accident for which a meeting was called for in the village. As the accused 

did not go to the meeting, some of the village people went to the house of 

the accused. There was an altercation and incident of assault. He stated 

that Nebla Boro was assaulted by Girish. He further stated that Lambu 

Deka assaulted him.   

In his cross examination he deposed that he reached the P.O. 

after the assault was over. He stated that he could not say who 
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assaulted whom as he was at the backside. He stated that he has not 

undergone any medical treatment for the said assault by Lambu 

Deka. He stated that the cost of treatment of Manika Rabha was bore 

by the accused and that the incident occurred as they claimed money 

apart from the cost of treatment of Manika. He denied that this is a 

false case.   

 

12. P.W.6, Sri Chiniram Baruah deposed that he knows the parties to this 

case. He stated that the son of Purna Sarania committed an accident in 

which Muni Rabha was injured and a village meeting was called for in that 

regard. As they could not find the accused in the meeting hence they went 

to the house of the accused and an altercation started there. He stated 

that Lambu, Ranjit, Putul, Deben assaulted Mebla Boro.   

In his cross examination he deposed that he stated before police 

that Lambu, Ranjit, Putul and Biresh assaulted Mebla Boro. The 

occurrence occurred in the courtyard of Purna Sarania. Biresh was holding 

a brick and Ranjit assaulted with his hand. He denied that the victim 

sustained injuries by falling on the ground and that he has deposed 

falsely.  

 

13. P.W.7, Sri Nageswar Boro deposed that on 14.08.15 Mebla Boro was 

assaulted by the accused at about 10.00 AM. There was a village meeting 

in regard to an accident but as the accused did not come in the meeting 

hence they went to the house of Purna Sarania and there was an assault. 

The accused assaulted Mebla with “lathi” etc. Ranjit and Biresh restrained 

them from taking Mebla to hospital. However, they somehow recovered 

Mebla Boro.      

In his cross examination he deposed that the accused were holding 

bricks, lathi etc. in their hands. Biresh assaulted Mebla with a brick on his 

head. He admitted that he stated before the police that Biresh assaulted 

Mebla with a brick and wood. He stated that as Mebla Boro was assaulted 

by eleven persons hence he was unable to restrain them. He denied that 

Mebla sustained injuries by falling on the ground.      
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14. P.W.8, Sri Bisti Kachari deposed that he knows the parties to this case. 

There was an accident for which a village meeting was called, in which 

both the parties had an argument and some “mar-pit” also took place 

between them as they were asking for compensation from the accused, 

for which the case was filed. He stated that the accused assaulted the 

father of the informant with bricks and wooden piece and caused hurt to 

him.   

In his cross examination he deposed that the accused did not turn 

up in the village meeting for which they went to the house of Purna 

Sarania, where the argument took place and both the parties had a fight. 

He stated that there were about 40-50 persons in the house of Purna 

Sarania and he could not say who was carrying what material like brick, 

lathi etc. He stated that the quarrel took place over the demand of 

compensation by the informant side from the accused. He denied that he 

deposed falsely.      

15. P.W.9, Mr. Umeswar Boro who is the investigating officer of this case, 

deposed that on 18/08/15, he was working as I/C Bhergaon O.P. On that 

day an FIR was lodged by Thaneswar Boro. The FIR was entered into GDE 

and the same was sent to Tangla PS for registration.  He started the 

investigation on the basis of GDE. He visited the place of the occurrence, 

recorded the statement of the witnesses and prepared the sketch map. 

The sketch map and charge sheet are exhibited as Ext.2 and 3 

respectively wherein Ext.2(1) and 3(1) are his signatures. 

In his cross examination he deposed that he received the FIR at 

about 2.30 PM. He recorded the statement of the victim at GNRC, 

Guwahati on 24.08.2015. The victim by himself went for the medical 

treatment and he collected the medical report. He stated that no seizures 

were made in this case. There was a bamboo wall in the boundary of the 

place of occurrence. He stated that the injured did not tell before him that 

Biresh and Lambu assaulted him.         

16. P.W.10, Dr. Bimal Kalita deposed that he examined Mr. Mebla Boro, S/O- 

Lt. Bidya Boro was treated at GNRC from 14.08.2015 to 05.09.15. On 

examination he found:- 
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    Pulse: 80/min BP:140/90 mmHg, Temp: Afebrile, Chest: clear b/l, O2 

saturation: 100%, R/R: 22 in, CVS: S1S2+ve, Abdomen: soft, CNS: GCS-

E4V5M6 Pupil – 2 +B/L, Motor- Power- moving all 4 limbs, Sensation- 

intact, L/E: Abrasion present in left parietal region. The patient vomited 

when he was brought to the hospital.  

Investigations:-  

C.T. Scan Brain (Plain) (14/08/15): Multiple contusions in right 

fronto-temporo-parietal region with perifocal edema and mass effect. 

Epidural haematoma of 1 cm thickens in right parietal region. Linear 

fracture in right temporo-parietal bone involving the coronal suture. Soft 

tissue swelling with scalp haematoma in right front-parietal region. 

 C.T. Scan Brain (Plain) (18/08/15):   Last CT dated 14/08/15 was 

compared. There was gradual resolution of right fronto-temporo-parietal 

and left frontal contusions with increase in perifocal oedema and mass 

effect. Midline shift to left side measures approx 4 mm. Progressive 

resolution of interhemispheric  and tentorial bleed and right fronto-

parietal extra-axial haematoma was seen. Significant resolution of right 

fronto-parietal pericalvarial soft tissue haematoma noted. No additional 

lesion seen.  

C.T. Scan Brain (Plain) (24/08/15): Status post operative, CT dated 

18/08/15 was compared. There was near complete evacuation of right 

parietal epidural haematoma. Thin strip of post-operative subdural 

haematoma with aeroceless seen along right fronto parietal convexity. 

There was significant evacuation of right temporal haematoma with 

residual  edema seen in right fronto- parietal and left frontal region. Post-

operative bony defect seen in right front-temporo-perietal bone and 

overlying soft tissue. 

 Digital X-ray cervical spine (Lat. view) (14.08.15):- Loss of 

cervical lordosis. Mildly reduced C5-C6 disc space.  

He stated that the patient was admitted from 14.08.15 to 05.09.15. He 

was discharged on 05.09.15.  

He stated that the nature of injury was grievous. 

 

He further stated that the attendant told that the patient was hit by brick.  
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The medical report is exhibited as Ext.4 wherein Ext.4(1) is his signature. 

 

In his cross examination he deposed that nothing was mentioned 

about the police escort in the medical report. The nature of weapon is not 

specifically mentioned in the medical report. He stated that the injury 

sustained may be caused by falling on hard substance. 

 

17.  In view of the aforesaid discussions, it is seen that the prime P.W.s have 

alleged that in respect of an accident which was committed by Nitul 

Sarania, a village meeting was called for. The victim along with others 

went to the house of Purna Sarania for the purpose of the said meeting, 

where the victim was allegedly assaulted by all the accused. Purna 

Sarania, who deposed as P.W.2 and in whose house the occurrence is 

alleged to have occurred has admitted that his son Nitu Sarania 

committed a bike accident in which a minor girl sustained some injuries 

and in that respect the villagers called a meeting. He has further admitted 

that the presence of all the accused in his house in addition to other 

villagers. The presence of the victim, Mebla Boro is also admitted by him 

and he stated that Mebla Boro along with some other persons appeared 

at his residence suddenly and demanded that the meeting should be 

convened then and there for which there were some heated exchange of 

words which ultimately resulted into assault and counter assault by both 

the parties.  Thus what transpires from the discussions made so far is 

that, P.W.2, in whose house the alleged occurrence occurred has 

admitted that all the accused and the victim were present at the time of 

occurrence and there was assault between the parties. Hence, the 

presence of the parties at the time of the occurrence and the 

assault between the parties is hold to be proved.          

18. Though the P.W.2 stated that there was an assault and counter assault 

between the parties but the defence side failed to produce any materials 

on record to show that any of the accused has sustained any sort of 

injuries due to assault by the victim side. However the prosecution side 

has produced the medical report of the victim, Mebla Boro which is 

exhibited as Exbt-4 and has examined the medical officer of this case as 
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P.W.10 who has deposed that the victim, Mebla Boro was admitted at 

GNRC from 14.08.15 to 05.09.15. He was discharged on 05.09.15. He 

opined that the nature of injury sustained by the victim was grievous. The 

informant of this case (P.W.1) also deposed that the victim had to 

undergo brain operation due to the assault by the accused. The perusal of 

the materials on record shows that the alleged occurrence occurred on 

14.08.2015 i.e. the day on which the victim was admitted at GNRC 

hospital.  

19. A plain reading of section 325 I.P.C. makes it clear that for getting the 

punishment U/S 325 I.P.C. the offender has to cause grievous hurt 

voluntarily. Here we cannot go by the dictionary meaning of the word 

“grievous” but we have to define “grievous hurt” as per the ingredients of 

section 320 I.P.C.  which specifies eight criteria for a hurt to be termed 

as a “grievous hurt” which are as follows:- 

Sec 320. Grievous hurt.—The following kinds of hurt only are designated as 

“grievous”:— 

First-Emasculation. 

Secondly -Permanent privation of the sight of either eye. 

Thirdly— Permanent privation of the hearing of either ear, 

Fourthly —Privation of any member or joint. 

Fifthly — Destruction or permanent impairing of the powers of any member 

or joint. 

Sixthly— Permanent disfiguration of the head or face. 

Seventhly —Fracture or dislocation of a bone or tooth. 

Eighthly — Any hurt which endangers life or which causes the sufferer to 

be during the space of twenty days in severe bodily pain, or unable to 

follow his ordinary pursuits. 

20. In the instant case, the deposition of the medical officer and Exbt-4 makes 

it crystal clear that the victim, Mebla Boro was admitted in the hospital 
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from 14.08.15 to 05.09.15 i.e. the victim was admitted in the hospital for 

22 days. Thus from the medical report (Exbt-4) and from the deposition of 

the medical officer, it becomes clear that the victim of this case sustained 

hurt which was of such nature which endangered his life and which 

caused the sufferer to be during the space of twenty days in severe bodily 

pain and it made the victim unable to follow his ordinary pursuits. As such 

it is seen that the victim sustained hurt which is of such nature that falls in 

the eighth criteria of section 320 I.P.C. and hence it is proved that the 

victim sustained grievous hurt as per sec 320 I.P.C. 

21. Thus at this point of our discussion, the presence of the victim and all the 

accused at the place of occurrence and that the victim sustained grievous 

hurt remains proved. The next question which arises at this juncture is if 

all the accused or any of the alleged accused are liable for causing such 

grievous hurt to the victim. So let us now analyse the evidence on record 

regarding this point. 

22. The learned A.P.P. has argued that since the presence of all the accused 

and the victim at the place of occurrence is admitted and also it is proved 

that the victim sustained grievous injuries, hence all the accused may be 

convicted for the alleged offence. 

23. Per contra the learned defence counsel has submitted that the victim went 

to the place of occurrence and demanded more money than that was 

agreed by the accused, for an accident that was committed by Nitu 

Sarania which resulted in an altercation and the victim himself along with 

his companions assaulted the accused and thus the victim sustained the 

injuries by falling on ground. He has also relied on a decision by Hon’ble 

Apex Court in Maiku And Othrs Vs State of U.P., AIR 1989SC 67 and has 

submitted that as the testimony of the witnesses lacks corroboration 

hence the accused cannot be convicted in this case.  

24. I have gone through the said decision by Hon’ble Apex Court however the 

fact and circumstances of that case is totally different from the instant 

case.  
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25. Admittedly there is no seizure in this case. So before appreciating the 

evidence on record further, let us perceive if the non-seizure of the 

weapon of the offence or the clothes that the victim was wearing at the 

time of sustaining the injuries will in any way impact the prosecution case. 

26. The evidence and materials on record make it glaringly clear that the 

F.I.R. of this case was lodged after about 3 days of the occurrence and 

thus the investigation also started after about 3 days of the occurrence i.e. 

the investigation did not start immediately after the occurrence. The prime 

witnesses have stated that the accused assaulted the victim with sticks 

and bricks and from the appraisal of the medical report (Exbt-4) and other 

evidences on record it has already been hold that the victim sustained 

grievous injuries. It is also seen from the medical report and the other 

evidences, that the victim was admitted in the hospital on the day of 

occurrence itself. Under such circumstances when the investigation of the 

case did not start immediately after the occurrence and the victim 

sustained injuries of such grievous nature that he was to be admitted in 

the hospital immediately, it cannot be expected that the family members 

of the victim would treasure the wearing clothes of the victim on the 

fateful day so that the same can be submitted before the I.O. at a later 

stage or that the I.O. would find and thus could seize the weapon of 

offence from the place of occurrence. Thus, it becomes clear that the 

non-seizure of the weapon of offence or the wearing clothes of 

the victim at the time of occurrence will not impact the case in 

any manner. 

27. The accused in their examination U/S313 Cr.P.C. have merely denied all 

the allegations levelled against them and has taken the plea that this case 

was lodged out of a misunderstanding. So keeping in mind the contention 

of the accused and the arguments for both side let us now see what the 

evidence on record says and shows. 

28. The victim of this case, Mebla Boro deposed as P.W.3. He deposed that 

when they were returning home after the meeting, all the accused 

collusively restrained them in the house of Purna Sarania and at the 

instigation of Bireswar Deka all the accused assaulted him very badly on 
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his head and other body parts with a wooden lathi for which blood oozed 

out from the injuries and he became senseless. In his cross-examination 

he admitted to have stated before the police that at first Biresh, Bireswar 

and Lambu assaulted him. Though the P.W.9 who is the Investigating 

officer of this case deposed in his cross-examination that the injured did 

not tell before him that Biresh and Lambu assaulted him but the perusal of 

the statement of the injured, Mebla Boro (P.W.3) U/S 161Cr.P.C clearly 

shows that he stated that Bireswar Deka assaulted him on his head with a 

wooden stick. Thus it is seen that the victim has specifically stated the 

name of the accused Bireswar Deka in his statement U/S161 Cr.P.C. as 

well as in his deposition before the Court. The version of the victim is fully 

corroborated by P.W.6, who deposed that he was present in the meeting, 

where the alleged occurrence occurred. He deposed that Lambu, Ranjit, 

Putul, Deben assaulted Mebla Boro.  P.W.7 also corroborated the version 

of the victim and deposed that the accused assaulted Mebla Boro in the 

meeting, where he was also present. In his cross-examination he stated 

that Biresh assaulted Mebla with a brick on his head but he admitted that 

he stated before the police that Biresh assaulted Mebla with a brick and 

wood. He further stated that as Mebla Boro was assaulted by eleven 

persons hence he was unable to restrain them. He also stated that Ranjit 

and Biresh restrained them from taking Mebla to hospital.   Habang Boro, 

who as per the victim was present at the place of occurrence and was also 

assaulted by the accused, deposed as P.W.4 and stated that he has seen 

the occurrence and that the accused attacked Mebla Boro and badly 

assaulted him with “lathi’ etc for which he sustained injuries on his head 

and other body parts and fell down.  He further deposed that the accused 

also assaulted him when he tried to rescue Mebla Boro. However in his 

cross-examination he deposed that as there were many persons present, 

hence he could not link up the names of the accused and the persons who 

assaulted Mebla Boro or him. Now as the P.W.4 deposed in his cross-

examination that he could not link up the names of the accused and the 

persons who assaulted Mebla Boro or him hence inspite of being an eye-

witness, his evidence cannot be given much credence to. P.W.8 who is 

also an eye-witness to the case simply deposed that the accused assaulted 

the father of the informant with bricks and wooden piece and caused hurt 
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to him but neither in his evidence-in-chief nor in his cross-examination had 

he mentioned the names of the persons assaulting Mebla Boro specifically, 

which makes his evidence general and unspecific. P.W.1, who is the 

informant of this case and the son of the victim, is not an eye-witness but 

he deposed that on getting the information of the assault of his father, he 

along with his uncles went to the house of Purna Sarania where they 

found his father in very badly injured condition. Though the accused tried 

to restrain them from bringing his father to their house but they brought 

him and took him to GNRC, Guwahati for treatment. His evidence goes to 

show that immediately after the occurrence he has seen his father lying at 

the place of occurrence in badly injured condition.  

29. As such it is seen that the conjoint reading of the evidence by the prime 

witnesses of this case including the victim (P.W.3, P.W.6 and P.W.7) 

shows that they have specifically stated the names of the accused 

Bireswar Deka, Lambu, Ranjit, Putul, Deben as the persons who assaulted 

the victim, Mebla Boro on the fateful day. The testimonies of the prime 

witnesses could not be shaken in their cross-examination also and no 

contradiction as such in their testimonies could be shown by the defence 

side. Though the victim in his evidence has deposed that all the accused 

collusively restrained them in the house of Purna Sarania and at the 

instigation of Bireswar Deka all the accused assaulted him very badly and 

their presence is also admitted at the place of occurrence by P.W.2, in 

whose house the occurrence occurred but none of the prime P.W.s 

including the victim has specifically stated the names of the other co-

accused other than Bireswar Deka, Lambu, Ranjit, Putul, Deben. Even the 

perusal of the statements of the P.W.s U/S161 Cr.P.C. do not disclose the 

names of any of the co-accused other than Bireswar Deka, Lambu, Ranjit, 

Putul, Deben. As such in absence of any specific evidence showing their 

participation in the alleged offence and keeping in mind the settled 

position of Law, in the light of Section 3 of the evidence Act,– reasonable 

doubt is to be based on reason and common sense and must grow out of 

evidence in the case  and the Dictum “it is better to let hundred guilty 

escape than punish an innocent” , I am inclined to give the benefit of 
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doubt to the accused Sri Kumud Ch.Rabha, Sri Nakul Deka, Sri Keshab 

Deka, Sri Chandra Thakuria, Sri Tarini Ranjan Deka  and Sri Nitul Sarania. 

30.  As such it is hold that the prosecution has failed to prove the charges 

against the accused persons Sri Kumud Ch.Rabha, Sri Nakul Deka, Sri 

Keshab Deka, Sri Chandra Thakuria, Sri Tarini Ranjan Deka and Sri Nitu 

Sarania and as such, they are acquitted from the charges U/S -325 I.P.C.  

31. Regarding the accused Bireswar Deka, Lambu, Ranjit, Putul, Deben as has 

already been discussed above, all the prime witnesses (P.W.3, P.W.6 and 

P.W.7) have specifically stated that they were the persons who assaulted 

the victim, Mebla Boro in the meeting held at the house of P.W.2. Their 

presence at the place of occurrence is also admitted by the P.W.s 

including P.W.2, in whose house the alleged occurrence occurred and 

there is no doubt regarding their identity. It has already been proved and 

hold above, that the victim sustained injuries which were grievous in 

nature and as the P.W.s have stated that the victim was assaulted with 

sticks and brick, hence it becomes clear that the injuries sustained by the 

victim was grievous injury caused by blunt weapon which falls U/S325 

I.P.C. Thus it is hold that the accused Bireswar Deka, Lambudhar 

Deka, Sri Ranjit Das (Deka), Putul Das, Deben Deka have 

committed an offence U/S325 I.P.C. and as such they are hold 

guilty for the same. 

32. Regarding the offence U/S 143 I.P.C., to understand its scope and 

amplitude, it is necessary to examine the scheme of Chapter   VIII 

(Sections 141 to 160) of the IPC which is titled “Of offences 

against the public tranquility”. Sections 141 to 158 deal with offences 

committed   collectively   by   a   group   of   5   or   more individuals. 

33. Section   141   IPC   declares   an   assembly   of   five   or   more 

persons to be an ‘unlawful assembly’ if the common object of such 

assembly   is   to   achieve   any   one   of   the   five   objects 

enumerated in the said section. One of the enumerated objects is to 

commit such offence. “The words falling under section 141, clause 

third “or other offence” cannot be restricted to mean only minor offences 

of trespass or mischief. These words cover all offences falling under any of 
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the provisions   of   the   Indian   Penal   Code   or   any   other   law.” 

The   mere assembly of 5 or more persons with such legally impermissible 

object   itself   constitutes   the   offence   of   unlawful   assembly 

punishable under Section 143 of the IPC. It is not necessary that any overt 

act is required to be committed by such assembly to be punished U/S143 

I.P.C. 

34. The learned A.P.P. has submitted that as the prosecution has successfully 

proved that the presence of the accused and commission of an offence by 

them hence they deserve conviction U/S143 I.P.C.  

35. Contrary to which the learned counsel for the accused relying on a 

decision `by Hon’ble Apex Court in Tanaji Govind Misal and others Vs 

State of Maharashtra, AIR 1998 SC 174 has submitted that Law is now 

well settled that if a sudden unpremeditated free fight takes place 

between two groups, the members thereof cannot be said to have formed 

an unlawful assembly within the meaning of section 141 I.P.C. In such a 

case each of them would be liable for their individual acts and not for the 

acts of others. 

36. However in the case in hand, as already discussed above, apart from mere 

suggestion, the defence could not bring any materials on record viz: 

medical documents etc. to show that the victim and his companions 

assaulted the accused and that the accused also sustained injuries in the 

process and thus in absence of any such materials on record it cannot be 

said that a sudden unpremeditated free fight took place between the 

parties of this case on the fateful day. 

37. In the instant case, it has already been hold that 5 persons caused 

grievous hurt by blunt weapon to the victim and committed an offence 

U/S325 I.P.C. and thus in view of sec 141 clause 3 I.P.C. it is seen that the 

said five persons, Bireswar Deka, Lambudhar Deka, Sri Ranjit Das (Deka), 

Putul Das , Deben Deka were member of unlawful assembly at the time of 

commission of the offence and they committed the offence U/S325 I.P.C. 

in execution of their common object. As such Bireswar Deka, 

Lambudhar Deka, Sri Ranjit Das (Deka), Putul Das , Deben Deka 



Page 18 of 23 

G.R.831/15 

 

are hold guilty for offence punishable U/S143 Cr.P.C. and are 

convicted for the same. 

38. Regarding the remaining co-accused as has already been discussed above, 

that the prime witnesses did not specifically mention their names at the 

place of occurrence during the commission of the offence, hence they 

cannot be hold guilty for offence U/S143 I.P.C. and are acquitted of the 

same. 

39. As such it is hold that the prosecution has failed to prove the charges U/S 

143 I.P.C. against the accused persons Sri Kumud Ch.Rabha, Sri Nakul 

Deka, Sri Keshab Deka, Sri Chandra Thakuria, Sri Tarini Ranjan Deka  and 

Sri Nitul Sarania and as such, they are acquitted from the charges U/S -

143 I.P.C. 

40. The learned counsel or the defence has further argued that admittedly 

there is a delay of 3 days in lodging the F.I.R. and thus relying on a 

decision by Hon’ble Apex Court in Dilawar Singh Vs State of Delhi (2008) 3 

SCCC (Cri) 330 he has submitted that the delay in lodging a F.I.R. if not 

properly explained will be fatal for the prosecution. 

41. In a decision of High Court Of Jammu And Kashmir At ... vs M. 

Madhusudhan Rao (2008) 15 Scc ... on 23 February, 2017 it was 

held that Delay in lodging the FIR cannot be used as a ritualistic formula 

for doubting the prosecution case and discarding the same sole on ground 

of delay in lodging the first information report. Delay has the effect of 

putting the court on its guard to search if any explanation has been 

offered for the delay, and if offered, whether it is satisfactory or not. If the 

prosecution fails to satisfactorily explain the delay and there is a possibility 

of embellishment in the prosecution version on account of such delay, 

the delay would be fatal to the prosecution. However, if the delay is 

explained to the satisfaction of the court, the delay cannot by itself be a 

ground for disbelieving and discarding the entire prosecution case. 

42. In this connection it will be useful to take note of the following 

observation made by Hon’ble Supreme Court in Tara Singh & Ors. v. State 

of Punjab, AIR 1991 SC 63 : 

https://indiankanoon.org/doc/70349989/
https://indiankanoon.org/doc/70349989/
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The delay in giving the FIR by itself cannot be a ground to doubt 

the prosecution case. Knowing the Indian conditions as they are, 

one cannot expect these villagers to rush to the police station 

immediately after the occurrence. Human nature as it is, the kith 

and kin who have witnessed the occurrence cannot be expected to 

act mechanically with all the promptitude in giving the report to 

the police. 

43. In Zahoor & Ors. v. State of U.P., AIR 1991 SC 40, it was held that 

mere delay by itself is not enough to reject the prosecution case unless 

there are clear indications of fabrication. This was reiterated in Jamna & 

Ors. v. State of Uttar Pradesh, AIR 1994 SC 79 (para 4) that delay 

by itself is not a circumstance to doubt the prosecution case. 

44. Thus it is crystal clear from the above proposition of Law that the Legal 

position in regard to delay in lodging FIR, as referred to above, is well 

settled. Even though delay in lodging the FIR will not by itself be a 

ground for disbelieving the prosecution story, but a duty is cast on the 

prosecution to explain the delay and an obligation is cast on the court to 

take notice of such delay and to adjudicate whether explanation tendered 

by the prosecution is satisfactory and real.  

45. In the present case the informant is the son of the victim and he has 

clearly stated in his F.I.R. that as they were busy in the treatment of his 

father hence there was a delay in lodging the F.I.R. The perusal of the 

medical report (Exbt-4) also shows that the victim was admitted in the 

hospital on 14.08.2015 i.e. the day of occurrence. As such it is seen that 

the delay of about 3 days in lodging the F.I.R. was sufficiently explained 

by the informant and as such the said delay by itself does not create 

doubt upon the prosecution story because as discussed above, the 

circumstances of the case and the evidence on record goes to show that 

the allegation of grievous injury and unlawful assembly levelled by the 

prosecution against the accused are real.  

46. Regarding the offence U/S342 I.P.C. nothing on record has been placed to 

show that the accused wrongfully confined the said victim Mebla Boro in 

https://indiankanoon.org/doc/209637/
https://indiankanoon.org/doc/153530/
https://indiankanoon.org/doc/153530/
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the house of Purna Sarania of their locality and as such none of the 

accused can be hold guilty for commission of offence U/S342 I.P.C. 

47. As such the Accused Sri Chandra Thakuria, Sri Bireswar Deka, Sri 

Nitu Sarania, Sri Kumud Ch.Rabha, Sri Lambudhar Deka, Sri 

Deben Deka, Sri Keshab Deka, Sri Sri Ranjit Das (Deka), Sri Putul 

Das, Sri Tarini Ranjan Deka and Sri Nakul Deka (Das) are 

acquitted from the charges of this case U/S-342 I.P.C. 

48. Accused Sri Kumud Ch.Rabha, Sri Nakul Deka (Das), Sri Keshab 

Deka, Sri Chandra Thakuria, Sri Tarini Ranjan Deka and Sri Nitu 

Sarania are acquitted from the charges of this case U/S-

143/342/325 I.P.C. and set at liberty. 

49. The accused Sri Kumud Ch.Rabha, Sri Nakul Deka(Das), Sri Keshab Deka, 

Sri Chandra Thakuria, Sri Tarini Ranjan Deka  and Sri Nitu Sarania are 

directed to furnish fresh bail bonds as per sec 437A Cr.P.C. and until the 

submission of the fresh bail bonds the previous bail bonds executed by the 

said accused and the sureties shall remain in force. 

50. In view of the aforesaid discussions and based on the findings as arrived 

for all the point for determinations, the Accused Sri Bireswar Deka, Sri 

Lambudhar Deka, Sri Putul Das, Sri Deben Deka and Sri Ranjit 

Das (Deka) are found guilty for the offence U/S 143/325 I.P.C. 

and are convicted for the same. They are acquitted from the other 

charges of this case U/S342 I.P.C. 

51. I am not inclined to give any benefit of any provisions of Probation of 

Offenders Act to the convicted accused considering the fact that the 

accused had attacked P.W.3 from propinquity and that the accused was 

matured enough to comprehend the repercussions of such assault upon 

P.W.3. He knew that his attack would leave P.W.3 with grievous injuries. 

In fact at the time of the incident the life of P.W.3 was at peril. Thus the 

punishment to be imposed upon the accused must have some deterrent 

effect upon them to arrest its recurrence. Also no repentance is shown by 

the accused persons during the trial, hence they may repeat the same 

type of offence if given the benefits of probation of offenders Act.  
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52. I have heard the accused/convicts on the point of sentence. I have also 

heard the learned A.P.P. and the learned defence Counsels on the point of 

sentence.  The submissions by the accused/convicts are recorded in 

separate sheet of paper appended with the C.R. 

53. The accused/convicts pleaded innocence and submitted that they have 

been attending the court regularly and have already suffered pain by 

attending the court regularly and also that they have got no earlier 

criminal record. It is submitted that if they are sentenced to imprisonment 

then their family members would suffer from immense hardship and as 

such they prayed for leniency in punishment. 

54. I have considered the submissions by the accused/convicts.  

55.  In State of U.P. Vs Sanjay Kumar, SLP(Crl) No. (2012)8 SCC537; 

6467/12(Crl.M.P.No.17082/12)  decided on  21 August,2012, the 

Hon’ble Supreme Court has held: 

“Ultimately, it becomes the duty of the Courts to award proper sentence, 

having regard to the nature of the offence and the manner in which it was 

executed or committed etc. The Courts should impose a punishment befitting 

the crime so that the Courts are able to accurately reflect public abhorrence 

of the crime. It is the nature and gravity of the crime, and not the criminal, 

which are germane for consideration of appropriate punishment in a criminal 

trial. Imposition of sentence without considering its effect on social order in 

many cases may be in reality, a futile exercise. The survival of an orderly 

society demands the extinction of the life of a person who is proved to be a 

menace to social order and security. Thus, the Courts for the purpose of 

deciding just and appropriate sentence to be awarded for an offence, have to 

delicately balance the aggravating and mitigating factors and circumstances 

in which a crime has been committed, in a dispassionate manner”. 

 

56. The Aggravating Factors found in this case are: The accused 

collusively have intentionally assaulted the victim from proximity without 

any provocation which had put the victim’s life in peril. Such type of 

offences have got many unforeseeable effects.  
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57. The Mitigating Factors of this case are: No previous criminal records 

or conviction of the accused was shown by the prosecution. 

 
58. I have considered the aggravating as well as the mitigating factors of the 

instant case and the submissions by the accused before sentencing the 

accused and upon considering all aspects have found the following 

sentence justified. 

 
59. The accused Sri Bireswar Deka, Sri Lambudhar Deka, Sri Putul Das, 

Sri Deben Deka and Sri Ranjit Das (Deka) are sentenced to undergo a 

simple imprisonment for Six month each for the offence U/S 143 IPC and 

they are further sentenced to undergo a rigorous imprisonment for two 

years each and to pay a fine of Rs. 10,000/- (Ten thousand only) each for 

the offence U/S 325 IPC. It is further directed that the accused shall 

undergo simple imprisonment for another two months each in default of 

the payment of fine. The period of detention already undergone by the 

accused Sri Bireswar Deka, Sri Lambudhar Deka, Sri Putul Das, Sri Deben 

Deka and Sri Ranjit Das (Deka) in connection with this case, if any, is to be 

set off from the total sentence of imprisonment given in this case. Both the 

sentences shall run concurrently. 

 
60.  The fine amount if realised shall be given to the victim of this case. 

 
61. Furnish a free copy of the judgment to the convicted accused immediately. 

 
62. Judgment is pronounced in open court. Case is disposed on contest. 

 

Given under my hand and seal of this Court on this the   15th    day of 

February, 2019 at Udalguri. 

 

 

(A.Kar) 

Sub-Divisional Judicial Magistrate(S) 

Udalguri. 
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A P P E N D I X 

 

1. Prosecution Witnesses:- 

    P.W.1: Sri Thaneswar Boro. 

    P.W.2: Sri Purna Sarania. 

    P.W.3: Sri Mebla Boro. 

    P.W.4: Sri Habang Boro. 

    P.W.5: Sri Soniram Boro. 

P.W.6: Sri Chiniram Baruah . 

P.W.7: Sri Nageswar Boro. 

P.W.8: Sri Bisti Kachari. 

P.W.9: Mr. Umeswar Boro. 

P.W.10: Dr. Bimal Kalita. 

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: FIR. 

Exbt.2: Sketch map. 

Exbt.3: Charge sheet. 

Exbt.4: Medical report. 

 

3. DEFENCE WITNESSES:- 

NONE. 

4. DEFENCE EXHIBITS :- 

    NONE. 

 

 

 

(A.Kar) 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 

 


