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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(S),  

UDALGURI. 

 

 

  Present: ARPITA KAR, A.J.S. 

                

  

                                  M.R. Case NO.33/18. 

                                         U/S-125 Cr.P.C. 

 

                Msstt. Resma Begum. 

                     ................. 1st Party.  

 Vs 

              Md. Muslimuddin Hussain. 

                  ................. 2nd Party. 

 

Advocate Appeared:- 

            

      For 1st Party: Sri M. Deka, Smti. G. Deka. 

      For 2nd Party: Sri J.K. Brahma, Smti. L. Das. 

 

Evidences recorded on: 05.11.18, 10.12.18, 22.01.19.  

Arguments heard on:  13.02.2019. 

Judgment delivered on: 22.02.2019 

 

 

           J U D G M E N T 

 

1. This is a case U/S-125 Cr.P.C. filed by Msstt. Resma Begum 

(hereinafter referred to as the 1st party) claiming maintenance 

from her husband namely Md. Muslimuddin Hussain 

(hereinafter referred to as the 2nd party).  

  

2. Brief case of the 1st party is that in the year 2000 the 1st party 

got married to the 2nd party following Islamic rituals and a girl 

child, was born in their wedlock on 01.11.2006. Ever since 

after their marriage the 2nd party had been harassing the 1st 

party both mentally and physically however somehow she 
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lived with him. But after the birth of their child the 2nd party 

started torturing the 1st party and drove her away from her 

matrimonial home. The 2nd party is presently residing with his 

1st wife and her children and is maintaining them. The 2nd 

party does not give any maintenance to the 1st party and her 

child. The 1st party being helpless has to work as maid at 

others house and somehow she is nurturing her child. The 1st 

party does not have residence of her own and income source 

to live. The 2nd party sells “Kabiraji” medicines and has 

cultivable land and farm land of about 20 bighas and he earns 

about Rs.50,000/- per month.       

 

3. The 2nd party contested the case by filing written statement.  

            In his written statement the 2nd party admitted the 

fact that 1st party is his wife and that they are having a child 

who is presently 11 yrs. old in their wedlock.  

         While denying the allegations of torture, the 2nd 

party contended that the reality is that the 1st party is the 2nd 

wife of the 2nd party. The 2nd party has three children from his 

1st wife. The 2nd party after marrying the 1st party as his 2nd 

wife made arrangements for both his wives to live together 

but after the birth of the child of the 1st party, the 2nd party 

gave a separate land of 2 kathas for the 1st wife and built a 

house of wood and tin to live peacefully maintaining the family 

relations. Although the 2nd party kept the 1st party separately 

yet he used to visit her regularly and was maintaining all his 

responsibilities as a husband. The 2nd party has been paying 

maintenance of the child of the 1st party and also paying 

school fees of the child as well. As the 2nd party is financially 

weak and have to maintain 2 families at a time so he was 

unable to provide a luxurious life to the 1st party and so the 1st 

party has filed the case. It is contended that as the 2nd party is 

already paying maintenance to the 1st party as well as her 
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child so there is no question of further payment of 

maintenance costs.  

 

4. The 1st party in support of her claim adduced 3 witnesses 

including herself. The 2nd party adduced 3 witnesses including 

himself.  

 

5. Heard argument for both sides. 

 

6.  POINTS FOR CONSIDERATION: 

I. Whether having sufficient means the 2nd party 

neglected the 1st party who has no any income to 

maintain herself? 

II.  Whether the 1st party left the company of the 

2nd party without any reasonable ground? 

III.  Whether the 1st party is entitled to get maintenance 

U/S-125 Cr.P.C.? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

7. Now I want to discuss the prosecution evidence on record 

regarding point No.1. It is admitted fact that the 2nd party 

married the 1st party and that they are having a child who is 

presently minor in their wedlock. Both of them were living 

together as husband and wife. The 1st party deposed that she 

was married to the 2nd party in the year 2000 and a girl child 

who is presently 13 yrs old was born in their wedlock. After 

the birth of their child her husband along with his family 

members assaulted her for which a case was lodged at 

Mangaldai Court which was compromised between them after 

which the 2nd party again started torturing her for which she 

went to Delhi for work along with her daughter. Her husband 

after some days called her and said that he has purchased in 

her name and asked her to return back. After returning back 

she found that the said land was not mutated in her name. 
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Her husband did not take her in his house. Presently she is 

working as a labour in a tea garden and thus feeding herself 

and her daughter. Her husband is a homeopathic doctor and 

earns about Rs.5000-6000/- daily. He has also got cultivable 

land. 

In her cross-examination she deposed that she is the 

2nd wife of her husband. Her husband is having 4 children with 

his 1st wife, who is still alive and resides with them. For a few 

days initially the 2nd party was maintaining the 1st party and 

her child. She stated that she gets Rs.160/- per day as her 

daily wage and that in her complaint petition she mentioned 

the profession of her husband as a homeopathic doctor. She 

admitted that she has not submitted any documents showing 

the ownership of any land by her husband. She denied that 

she has filed a false case against the 2nd party because her 

husband was unable to fulfil all her demands.    

 

8. The PW-2 Abeda Khatun deposed that the 1st party is her 

sister-in-law. She was married to the 2nd party. They have got 

a female child in their wedlock who is presently 13 yrs. old 

and is staying with her mother. Since after the marriage, the 

1st party was not paid any maintenance by the 2nd party. The 

2nd party also did not maintain their child. The 2nd party has 

got a pharmacy of ayurvedic medicines and he is a “Kabiraj”. 

The 1st party works as a labour. 

In her cross-examination she deposed that the 1st 

party is the 2nd wife of the 2nd party.  The 1st wife of the 2nd 

party along with their 4 children are residing together with the 

2nd party. The 1st party is residing in a plot of land belonging 

to the 2nd party. The 1st party gets daily wage of Rs.120/- to 

Rs.130/-. She does not know the registration number of the 

pharmacy of the 2nd party. She does not know from where the 

2nd party has obtained his degree in Ayurvedic medicines. 
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Since the beginning the 1st party was not paid any 

maintenance by the 2nd party. She denied that the 2nd party 

was giving maintenance to the 1st party. She stated that since 

the last two yrs., the 2nd party did not pay any maintenance to 

the 1st party. She denied that the 2nd party is not having any 

pharmacy of Ayurvedic medicines and that she has deposed 

falsely in favour of her sister-in-law.  

         
9. PW-3, Rabiya Khatoon deposed that the 1st party is her co-

villager. The 1st party was married to the 2nd party and they 

have got a female child in their wedlock who is presently 13 

yrs. old and is staying with her mother, the 1st party. The 1st 

party was not paid any maintenance by the 2nd party. The 2nd 

party also did not maintain their child and hence this case was 

lodged. She stated that the 2nd party is a “kabiraj” and that 

the 1st party works as a labour in tea garden.    

 

In her cross-examination she deposed that the 1st party 

is the 2nd wife of the 2nd party. The 1st wife of the 2nd party 

along with their 4 children is residing together with the 2nd 

party. The 1st party is residing in a plot of land belonging to 

the 2nd party. The 1st party gets a daily wage of Rs.170/-. She 

does not know the registration number of the “kabiraj” of the 

2nd party.         

 

10. The 2nd party deposed as DW-1. D.W.-1, Muslimuddin 

Husssain deposed that the 1st party is his wife and they have 

got a girl child in their wedlock who is presently about 12 yrs. 

old. He has been paying maintenance regularly to his wife but 

as she wants building house hence she kept on quarrelling 

with him. He treated his wife when she was suffering from 

diarrhoea. His wife tried to assault him on three different 

occasions with a “khukhuri”. He sells locally made medicines 
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and earns Rs.1000 – 2000 per month. He stated that the 1st 

party works in tea garden. 

In his cross-examination he deposed that the 1st 

party is his 2nd wife. He is having 4 children with his 1st wife, 

each of them is maintaining themselves but he has not 

mentioned about the same in his W/S. He denied that he is 

having cultivable land. He admitted that no land has yet been 

mutated in the name of the 1st party. He has not submitted 

any document to show that the land on which he is residing 

belongs to his father. He has not submitted any document to 

show that he is paying the school fees of his daughter. He 

denied that he is having a pharmacy and he earns Rs.50,000/- 

from his pharmacy and cultivable land and that he has not 

paid any maintenance to the 1st party and that the 1st party is 

not having any income of her own. 

 

11. DW-2, Ajay Barman deposed that he knows the parties to this 

case. They have never seen any quarrel between the parties 

and the 2nd party has been giving maintenance to the 1st 

party. The 2nd party sells locally made medicines.  

In his cross-examination he deposed that the 2nd 

party is his neighbour. He stated that the cultivable land of the 

2nd party is situated at a distance from his house. He does 

not know how much land the 2nd party is possessing. He has 

not seen the 2nd party paying maintenance to the 1st party. 

The 2nd party is having his chamber in his house. There is a 

betel nut garden towards the northern side of the house of 

the 2nd party. The 2nd party is having 1 ½ bighas of land in 

which he is residing. He stated that the 2nd party is having 5 

children from his 1st wife whom he maintains. It is stated that 

the 2nd party earns about Rs.18,000/- per month from his 

chamber.  
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12. DW-3, Aghanu Ekka deposed that he knows the parties to this 

case. The 2nd party is having 2 wives for which the 1st party 

who is his 2nd wife is staying separately from the 2nd party.  

In his cross-examination he deposed that his house 

is situated at a distance of about 25 mtrs. from the house of 

the 2nd party. He does not know who resides near the house 

of the 2nd party. He stated that the 2nd party promised to pay 

him the wage of that day. The chamber of the 2nd party is 

situated at his residence. He denied that he has deposed 

falsely as the 2nd party promised to pay him the wage of that 

day. He knows that 2 children of the 2nd party is studying and 

the 2nd party is maintaining them. The 2nd party purchased 

them bicycles for going to school. He denied that he is not 

aware about the facts of this case.       

 

13. Thus from the pleadings and the evidence on record it is clear 

that the 1st  party is the wife of 2nd party and their daughters 

who is presently about 13 yrs. Old is residing with the 1st 

party.   The 2nd party could not produce any material record to 

show that he has paid any maintenance to the 1st party or her 

minor child since the day she has been residing separately 

from the 2nd party. The 2nd party also has not submitted any 

evidence to show that the 1st party has got sufficient means to 

maintain herself and her child. Though in his W/S the 2nd 

party contended that he is maintaining the 1st party and her 

child and is also paying the School fees of the child of the 1st 

party but he did not produce any documents to prove the 

same.  From this conduct of the 2nd party it can be said that 

the 2nd party has neglected the 1st party who has no any 

income to maintain herself and her child. The 2nd party has 

admitted in his evidence that he earns Rs.1000 – 2000 per 

month. Also the 2nd party is an able bodied person. D.W.-2 

has stated that the cultivable land of the 2nd party is situated 
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at a distance from his house, which goes to show that the 2nd 

party is having cultivable lands also. so it becomes clear that 

the 2nd party after having sufficient means has neglected the 

1st party and her minor child.  

                   Point No. 1 is decided in favour of the 1st party. 

 

14.  Now let us discuss the evidence on record regarding point 

No.2. The allegation of the 2nd party is that as the 1st party 

wants building house hence she keeps on quarrelling with 

him. But in her evidence the 1st party has categorically stated 

that the 2nd party used to torture her since after the birth of 

their child for which she went to Delhi for work along with her 

child but her husband called her back by saying that he has 

purchased land in her name. However, after returning back 

she found that the said land was not mutated in her name and 

her husband did not take her in his house. The contention of 

PWs could not be shaken in their cross-examination also. 

Thus, I find no cogent evidence on record to disbelief the 

P.W.s. Hence, these grounds of torture were sufficient for the 

1st party to leave the house of the 2nd party. 

Hence point No. 2 is also decided in favour of the 1st 

party.  

 

15.  Admittedly, the 1st party is the second wife of the 2nd party. 

However, nowhere on record has the 2nd party disputed the 

legality of his marriage with the 1st party. Also in the decision 

of Hafijjabi Vs Abdul 1983 CrLJ 931, it was held that a 

Muslim 2nd wife can claim maintenance on the ground that her 

husband has 1st wife. Thus, it becomes clear that even though 

the 1st party is the 2nd wife of the 2nd party but she is entitled 

to get maintenance from the 2nd party.  After going through 

the discussion made so far and the findings of above two 

points, I have found that the 1st party and her minor daughter 
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is entitled to get maintenance. It is stated in the evidence by 

P.W.1 that the 2nd party earns about Rs.5,000/-Rs.6,000/- 

daily. The 2nd party in his evidence stated that he earns about 

Rs.1,000/- Rs.2,000/- daily. As already discussed above, from 

the evidence of DW-2 it is clear that the 2nd party is also 

having cultivable land but the exact measure of his land is 

nowhere found on the record. The 1st party claimed a total 

amount of Rs.13,000/- per month as maintenance for herself 

and her minor daughter but it too high in absence of any 

specific prove of the quantum of monthly income by the 2nd 

party. Therefore, she could not be given the maintenance as 

claimed by her in this case. On the other hand the 2nd party is 

liable to maintain the 1st party.           

           Point No. 3 is also decided in favour of the 1st 

party.  The 1st party is entitled to get maintenance U/S-125 

Cr.P.C. 

 

16.  Considering the occupation of the 2nd party and considering all 

aspects of matter more particularly the present day cost index 

and the fact that admittedly the 1st party is also working as a 

labour, I am of the considered opinion that if an amount of 

Rs.500/-(Rupees Five Hundred only) per month is paid to the 

1st party and Rs.1500/- (Rupees Fifteen Hundred Only) per 

month is paid to the minor daughter of the 1st party, Neha 

Khatoon it would be just and proper maintenance allowance.  

 

O  R  D  E  R 

 

After going through the above discussions and findings on 

three different points I have found that the 1st party is entitled 

to get maintenance U/S 125 Cr.P.C. for herself. Accordingly 

the 2nd party is directed to pay an amount of Rs.500/-(Rupees 

Five Hundred only) per month to the 1st party and Rs.1500/- 
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(Rupees Fifteen Hundred Only) per month to the minor 

daughter of the 1st party, Neha Khatoon. The 2nd party is 

directed to pay a total amount of Rs. Rs.2,500/- (Rupees Two 

Thousand Five Hundred Only) per month to the 1st party as 

maintenance for her and her minor daughter. This order of 

maintenance allowance shall take effect from today i.e. 

22/02/19.  

 

17. With the above direction this Misc case is disposed of on 

contest. 

 

18.  A copy of judgment shall be given to the parties free of cost. 

 

Given under my hand and seal of this Court on this the 22nd 

day of February, 2019 at Udalguri. 

 

 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 
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 A P P E N D I X. 

 

 

1. 1st PARTY WITNESSES:- 

P.W.1: Msstt. Resma Begum. 

P.W.2: Msstt. Abeda Khatoon. 

P.W.3: Msstt. Rabia Khatoon. 

   

2. DOCUMENTS EXHIBITED BY 1ST PARTY:- 

NONE. 

 

3. 2nd PARTY WITNESSES:- 

D.W.1: Md. Muslimuddin Hussain. 
D.W.2: Sri Ajay Barman. 
D.W.3: Sri Aghanu Ekka.   

       

4. DOCUMENTS EXHIBITED BY 2nd PARTY :- 

 

       NONE. 

 

 

                                                                  

 

Sub-Divisional Judicial Magistrate(S), 

Udalguri. 
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