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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 84/2018 

Under Section 302 IPC 

GR Case No. 149/2018 

 

State of Assam 

-Vs- 

Budhua Munda…………Accused person. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. Manoj Deka, Learned Advocate. 

 

Date of Evidence    : 14-08-18: 06-09-18: 18-09-18: 16-11-18:  

                             29-11-18: 03-01-19: 10-01-19: 06-02-19. 

Date of Argument   : 25-06-19. 

Date of Judgment   : 08-07-19. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 14-02-18, in the night, accused Budhua 

Munda assaulted his wife Smti. Maini Munda and caused her death. Next day, 

in the morning people came to know about the incident. The accused had also 

confessed his guilt before the villagers. Hence, on 15-02-18, the informant 

Bhutka Gurya, the elder brother of the deceased, lodged an FIR with the 

Officer-in-Charge of Harisinga P.S. 
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2. On the basis of the FIR, Harisinga P.S. Case No. 09/18 U/S 302 IPC was 

registered and after completion of investigation police had submitted charge 

sheet U/S 302 IPC, against the accused Budhua Munda. 

 

3. Learned Chief Judicial Magistrate, Udalguri, after having complied with the 

provision U/S 207 CrPC found that the offences U/S 302 I.P.C. is exclusively 

triable by the Court of Sessions and accordingly, he committed the case to the 

Court of Sessions on 08-05-18. Thereafter, the learned Sessions Judge vide 

Order dated 15-05-18, transferred the case to this court for disposal.  

 

4. In consideration of the submission of the learned counsel for both the parties 

and on evaluation of materials on record having found sufficient grounds for 

presuming that the accused person had committed offence U/S 302 I.P.C., 

charge was framed there under and the ingredients of charge U/S 302 I.P.C., 

were read over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried. 

 

5. The prosecution in order to prove its case examined the following 12 (twelve) 

witnesses.  

PW 1- BHUTKA GURYA. 

PW2- PRANKALIN DIGAL. 

PW3- PRIYON MUNDA. 

PW4- MIJINGTHI BASUMATARY. 

PW5-RUHIT NAYAK. 

PW6-DAYAL KUJUR. 

PW7- SINGI GURIA. 

PW8- DR. BHAGIRATH DEY. 

PW9- TIMTHIUS TIRKEY. 

PW10- DANIAL LAKRA. 

PW11- AJIT KHAKA. 

PW12- I/O S.I. POWAL HAZARIKA. 
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6. The statement of the accused had been recorded U/S 313 Cr.P.C. The defence 

case was of total denial and declined to adduce defence evidence. 

 

7. In the light of the above facts and circumstances, the point for determination 

in the instant case are set up as follows:-  

(I) Whether the accused committed murder intentionally causing 

the death of his wife Maini Munda? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsels for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned counsel for the prosecution Mr. R. Sarma, Addl. P.P. has submitted 

that the extra judicial confession made by the accused before the prosecution 

witnesses is convincing and trustworthy. The circumstances of the instant case 

clearly point towards the guilt of the accused in commission of murder of his 

wife. The prosecution has proved the charge under Section 302 IPC against 

the accused beyond all reasonable doubt. 

  

10. Per contra learned defence counsel has argued that extra judicial confession 

allegedly made by the accused is not voluntary and trustworthy. Evidence on 

record would clearly reveal that accused was assaulted by the villagers and he 

sustained injury on his head. As such the voluntariness of the alleged extra 

judicial confession made by the accused is in question and such extra judicial 

confession shall not be acted upon. 

 

11. Learned defence counsel has further argued that even if it is found that the 

accused caused death of his wife, this is still not a case under Section 302 IPC, 

but a case under Section 304 Part II of IPC. As per the evidence of prosecution 

witnesses, in the night of occurrence a quarrel took place between the accused 
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and his wife and both of them consumed liquor and under the influence of 

intoxication the accused assaulted his wife and as a result she died.  

 

12. Before appreciating the argument put forward by learned Addl. P.P. for the 

State as well as the rival submission advanced by the learned defence counsel 

I would like to discuss the evidence adduced by the prosecution. 

 

13. PW1 is informant Bhutka Guria is the brother of deceased Maini Munda. In his 

evidence he had deposed that on 15.02.2018, in the morning, he came to 

know from the villagers that previous night his sister Maini Munda was 

murdered by her husband accused Budhua Munda. Then he went to the house 

of the accused and found gathering of many people there. The accused 

confessed before the villagers that he murdered deceased Maini. PW1 had also 

seen the dead body of deceased in the house of the accused. The dead body 

was brought by the Police to Udalguri Hospital for conducting Postmortem 

examination. Later on PW1 lodged the FIR before the Police. Ext-1 is the FIR 

and Ext-1(1) is the signature of PW1. Police has seized one lathi from the 

house of the accused through M.Ext-2. Ext-2(1) is the signature of PW1. 

M.Ext-1 is the lathi seized by the Police. In cross-examination PW1 had stated 

that the distance of his house from the house of the accused is 200 meters. 

His sister Maini Munda was a permanent labourer of Tea Estate. The accused 

is not an employee of the Tea garden. He is a daily wage earner. The accused 

and his sister Maini used to live in a quarter of the Tea garden allotted to his 

sister. The accused used to return from his work at about 7-8 pm in the night. 

PW1 did not know whether the accused and his sister used to quarrel over the 

issue of accused coming late from his work. Both the accused and his sister 

did not consume liquor. The accused and his sister had two minor children. 

PW1 had revealed that he was not present when the accused confessed that 

he committed murder of his sister. He had not seen where from the Police 

seized the lathi. The seized lathi was shown to him by the Police. Such kind of 

lathis are available everywhere in the Tea garden. PW1 had stated that the FIR 

was not written by him. The contents of FIR were not read over to him by the 
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writer. He did not know whether in the night of the incident both the accused 

and his sister were intoxicated or not. 

 

14. PW2 is Pranklin Digal. In his evidence PW2 had deposed that on 14-02-2018, 

the occurrence took place. Next day in the morning, while he was proceeding 

to his work place, he had found gathering of people in the house of the 

accused. Then, he went there and found that the accused was crying. On 

being asked the accused told him that in the night during a quarrel with his 

wife, he killed her. He found the accused under the influence of intoxication at 

that time. The accused told him that he killed his wife by assaulting her with 

firewood (Khori). Thereafter, he informed about the incident to the Police over 

phone. Then Police came to the house of the accused and took the accused to 

the Police Station. During interrogation by the Police accused made the same 

statements before the Police that he killed his wife. Ext-2 is the seizure list 

through which the Police seized the lathi which was used by the accused to kill 

his wife. Ext-2(2) is the signature of PW2. M.Ext-1 is the lathi seized by the 

Police. In cross-examination, PW2 had stated that after the incident, in the 

morning, the accused was assaulted by the villagers. PW2 had admitted that 

he had stated before the Police that in the night the accused came home 

consuming liquor and assaulted his wife under the influence of intoxication. He 

found that till morning the accused was under the influence of intoxication. 

  

15. PW3 is Priyon Munda. In his evidence PW 3 had deposed that about 5 months 

back the occurrence took place. On the date of occurrence having seen 

gathering of people in the house of the accused he went there. He found the 

dead body of wife of the accused lying on the bed. When he asked the 

accused what happened, he told him that in the night during a quarrel with his 

wife he assaulted his wife by a “lathi” and killed her. Later on, Police came. 

Next day, again the Police came and took his signature in a paper in the house 

of the accused. Ext-2(3) is the signature of PW3. M.Ext-1 is the lathi seized by 

the Police. In cross-examination, PW3 had stated that the accused told him 

that in the night under the influence of intoxication he had a quarrel with his 
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wife and assaulted her. The accused used to drink regularly. The deceased, 

wife of the accused was a permanent labourer of the Tea garden. 

 

16. PW4 is Mijingthi Basumatary. In her evidence PW4 had deposed that on 15-02-

2018, in the morning she came to know about the death of the wife of the 

accused. The incident of death took place previous night. In the morning she 

went to the house of the accused and found the dead body of the wife of the 

accused lying on the ground. She found swelling on the right side of the face 

of the deceased. When the accused was questioned by other people as to how 

his wife died, he told that he assaulted her with “Khori” and caused her death. 

At the time of making the confession by the accused, PW4 was present there. 

PW4 had also deposed that the accused confessed his guilt before the Police. 

In cross-examination, PW4 had stated that on the date of occurrence, in the 

night, the accused had a quarrel with wife. She had heard the sound of quarrel 

between them. Both of them used to quarrel on and off. Previously also she 

heard them quarreling. PW4 had denied the suggestion that she did not state 

before the Police that she had found swelling on the right side of the face of 

the deceased. 

 

17. PW5 is Ruhit Nayak. In his evidence PW5 had deposed that on 14-02-2018 in 

the night, the incident took place. Next day morning, while he was going to his 

work, he had seen gathering of people in the house of the accused. Then he 

too went to the house of the accused. The accused confessed before them 

that he murdered his wife by assaulting her with firewood (Khori). Later on, 

Police came to the house of the accused. Police had seized the lathi with which 

the accused assaulted his wife. Ext-2(4) is the signature of PW5 in Ext-2 

Seizure list. M.Ext-1 is the lathi seized by the Police. In cross-examination he 

had stated that the accused had stated before them and the Police that he 

assaulted his wife by the lathi seized by the Police. The accused was assaulted 

by some persons of their village. PW5 did not know as to whether the accused 

was under the influence of intoxication in that morning. He had denied the 
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suggestion that he stated before the Police that accused killed his wife under 

the influence of liquor.       

 

18. PW6 is Dayal Kujur. In his evidence PW6 had deposed that on 15.02.2018 in 

the morning, he was informed by his friend, Timitius Tirki that an incident of 

murder had taken place in the labour quarter of Fulbari Line and he called him 

there. Then he came to the place of occurrence and in the house of the 

accused he had seen the dead body of Maini Munda lying on the bed. The VDP 

Secretary Babu Tanti was informed by him about the incident over phone. 

Later on, Police came to the place of occurrence and took the dead body. In 

cross-examination, PW6 had stated that he did not ask the accused anything 

about the incident. The accused was assaulted by the relatives of the 

deceased, not by the villagers. 

 

19. PW7 is Smti. Singi Guria, mother of the decease and the informant. In her 

evidence PW7 had deposed that in the month of February, 2018 the 

occurrence took place. In the morning, on hearing ‘halla’ she went to the 

house of her daughter Maini Munda and found her dead in her house. The 

accused confessed that he murdered her daughter. In cross-examination PW7 

had denied the suggestion that the accused used to drink heavily. She did not 

know whether the accused was assaulted by the villagers or not and whether 

he sustained head injury. The accused used to quarrel with the deceased 

regularly under the influence of liquor. She did not know whether the accused 

quarreled in the night of occurrence with the deceased after consuming liquor. 

 

20. PW8 is Dr. Bhagirath Dey. In his evidence PW8 had deposed that on 15-02-

2018, he conducted postmortem examination of dead body of Maini Munda, at 

Udalguri Civil Hospital and found the following: 

1. Wallis ribs and cartilages :Fracture of ribs of left chest 9-12 

2. Pleurae :conjested on left side 

3. Laryax and trachere : NAD 

4. Right lung :NAD 
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5. Left Lung : NAD 

6. Pericar ( dium) : NAD 

7. Heart: NAD 

8. Vessels : NAD 

9. Disease of deformity :- 

10. Fiacture :Fracture of left lower ribs 9-12 

11. Dislocation : NAD 

More detailed description of injury or disease : Fracture of ribs of lower 

chest , peritoneal cavity contain blood, spleen rupture. 

12. External appearance 

Condition of subject stout emaciated: A 30 yr old female, dark complexed 

wearing sador mekhela. 

Bruise-position, size and nature :Bruises multiple on right zygometic  area. 

Mark of ligature on neck dissection, etc: No 

13. Abdomen 

Walls: NAD 

Perito noum : peritoneal cavity contain blood 

Mouth, Pharynx: NAD 

Stomach and its contents: NAD 

Small intestine and its contents: NAD 

Large intestine and its contents: NAD 

14. Cranium and spinal canal  

Scalp, skull, vertebrae: NAD 

Membrane: NAD 

Braine and spinal cord: NAD 

Liver: Normal 

Spleen: Rupture 

Kidneys: NAD 

Bladder: NAD 

Organs of generation, extrema and internal : NAD 
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PW8 had deposed that in his opinion death was due to hemorrhagic shock 

as a result of homicidal antemortem injury. Time of death around: 15 hrs. 

Ext-3 is the postmortem report and Ext-3(1) is his signature. Cross-

examination of PW8 had been declined by the defence. 

   

21. PW9 is Sri Timthius Tirkey. In his evidence PW9 had deposed that in the 

month of February 2018, the occurrence took place. On the date of 

occurrence, in the morning one Anthony of his village informed him over 

phone that Maini Munda was murdered in her house. Then, he immediately 

rushed to the house of Maini Munda and found her dead body with injury on 

her person. The villagers were questioning deceased’s husband accused 

Budhua Munda. Accused confessed before the villagers that in the night he 

consumed liquor with his deceased wife and under the influence of 

intoxication, he assaulted his wife with a ‘lathi’ and as a result she died.  After 

assaulting her, he threw away the ‘lathi’ at a distance. Then, PW9 informed the 

Police about the incident over phone. Later on, Police of Harisinga PS came, 

apprehended the accused and took the dead body for postmortem 

examination. In cross-examination, PW9 had stated that the accused had two 

minor children. He had heard that both the accused and the deceased 

consumed liquor in the night of the incident. In the morning, when he found 

the accused at his home he was not under the influence of intoxication. When 

the villagers were questioning the accused, he was near them. The village 

Gaonburah, Martus Daimary, Franklin Dighal and many others were present at 

that time. The accused was assaulted by the villagers and as a result he 

sustained head injury. He had not seen the villagers assaulting the accused. 

He had seen his injury on head. PW9 had denied the suggestion that he did 

not state before the Police that Anthony of his village informed him over phone 

that Maini Munda was murdered in her house. 

  

22. PW10 is Danial Lakra. In his evidence PW10 had deposed that in the month of 

February 2018, the occurrence took place. On the date of occurrence, at about 

7 am in the morning, he was informed by the public that a woman was 
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murdered at Fulbari Line. Then, he went there and found gathering of people 

in the house of accused. After about two-three minutes, Police came there and 

in front of Police, accused confessed that he committed murder of his wife. He 

did not see the dead body. The accused was arrested by the Police and taken 

to the PS. In cross-examination, he had stated that the house of the accused 

is half km away from his house. He did not state before the Police as to from 

whom he came to know about the occurrence. He did not state before the 

Police that the accused confessed his guilt. When he reached the house of the 

accused, he had seen bleeding injury on head of the accused.  

 

23. PW11 is Ajit Khaka. In his evidence PW11 had deposed that on the date of 

occurrence, he went to Harisinga PS as called by the Police in connection with 

a case against him. In the PS, he had seen the accused in the lock up of the 

PS. The Police had informed him that accused committed murder of his wife. 

He did not visit the house of the accused. He did not see the dead body of the 

deceased. In cross-examination, he had stated that in the PS, he had seen 

injury on head of the accused.  

 

24. PW12 is I/O, S.I. Powal Hazarika. In his evidence PW12 had deposed that on 

15-02-18, he was working as Officer In-charge of Harisinga PS. On that day, 

on receiving an FIR from Bhutka Guria, he registered Harisinga Case No. 09/18 

U/S 302 IPC and took up the investigation of the case. He recorded the 

statement of the informant in the PS and thereafter he proceeded to the place 

of occurrence i.e. the house of the accused. He recorded the statements of the 

witnesses, prepared the sketch map of the place of occurrence and sent the 

dead body of deceased Maini Munda to Udalguri Civil hospital for post-mortem 

examination. The dead body was found in the house of the accused lying on a 

bed. He also seized a ‘lathi’ (branch of a tree) as shown by the accused from 

the courtyard of the house of the accused. M.Ext-1 is the said seized ‘lathi’ 

(branch of tree). Ext-2 is the seizure list. Ext-2(5) is the signature of PW12. He 

found the accused in the place of occurrence and brought him to the Police 

station for interrogation. After interrogation the accused was arrested and 
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produced before the Court. Later on, after collection of post mortem 

examination report of the deceased, PW12 had submitted charge-sheet against 

the accused Budhua Munda U/S 302 IPC.  Ext-4 is the sketch map. Ext-5 is 

charge-sheet. Ext-4(1) and Ext-5(1) are the signatures of PW12. In cross-

examination he had stated that PW4 Mijingthi Basumatary did not state before 

him that she had found swelling on the right side of the face of the deceased. 

PW5 Ruhit Nayak stated before him that the accused killed his wife under the 

influence of liquor. 

 

25. On appraisement of the evidence on record it appears that the instant case 

solely rests on circumstantial evidence. There is no eye witness, who has seen 

the accused committing murder of his wife. On careful scrutiny of the evidence 

on record it is found that though PW1, informant had deposed in his 

examination-in-chief that accused confessed that he committed murder of the 

deceased but from his revelation in cross-examination, it is found that PW1 

was not present at the time of confession made by the accused. All other 

prosecution witnesses i.e. PW2, PW3, PW4, PW5, PW7, PW9 and PW10 had 

deposed that on hearing about the murder of the deceased they immediately 

went to the house of the accused and the accused confessed before them that 

he assaulted his wife with a piece of firewood and caused her death. They had 

seen the dead body of the deceased in her house with injury on her person. 

The evidence of the prosecution witnesses with regard to the extra judicial 

confession is consistent and clear. Their evidence has not suffered from any 

contradictions and material discrepancies. 

 

26. Though learned defence counsel has argued that the extra judicial confession 

made by the accused is not voluntary and trustworthy and he was subjected to 

torture by villagers for making the confession but evidence on record would 

reveal that the extra judicial confession made by the accused is not the result 

of assault or physical torture inflicted upon him. The accused had voluntarily 

confessed before the prosecution witnesses that in the night he has assaulted 

his wife with a piece of firewood and caused her death. There is nothing in 



12 
 

evidence on record that the accused is subjected to force or coercion to make 

statement about his guilt. Though PW5 and PW9 had revealed in cross-

examination that accused was assaulted by the villagers and as a result he 

sustained head injury but none of them had stated that confession made by 

the accused is the outcome of such assault upon him.  

 

27. In this case the circumstances appearing against  the accused leading to his 

guilt are as follows: 

(i). The dead body of the deceased was found in her home and in the 

morning. 

(ii). The accused and deceased were husband and wife living in the same 

house under the same roof but accused had failed to give reasonable 

explanation of cause of death of his wife. 

(iii). Injury was found on the dead body, there was fracture of ribs of lower 

chest of the deceased causing rupture of the spleen. 

(iv). The piece of firewood by which the accused assaulted the deceased was 

seized by the police.  

(v). Extra judicial confession of the accused before people of the locality on 

their visit to the place of occurrence on getting the information of death of the 

deceased. 

 

28. In this case, the dead body of the deceased was found at her home in the 

morning by all the prosecution witnesses. The accused and the deceased were 

husband and wife living in the same house under the same roof. In the night 

the accused was available at his home. There is nothing on record that 

someone else had forced an entry into the house of the accused and deceased 

during night. The accused had failed to give a reasonable explanation as to 

how his wife died. The plea of the accused while examining him under Section 

313 Cr.P.C. that at the time of incident he was drunk and therefore could not 

say what he did in the night is not satisfactory. Though one prosecution 

witness had stated that the accused was drunk till morning but another 

prosecution witness had rejected that the accused was under the influence of 



13 
 

intoxication in the morning. Had the accused not been guilty he should have 

been able to give a reasonable explanation as to how the murder of his wife 

had taken place. But in this case accused had failed to give proper explanation 

of cause of death of his wife. Both the accused and his wife were present in 

the house in the night of occurrence. There is no other person living in their 

house. Hence, accused is under an obligation to give a reasonable explanation 

as to the cause of death of his wife which the accused had miserably failed to. 

 

29. The deceased was found in her home with injury on her person. PW4 had 

clearly deposed that she found swelling on the right side of the face of the 

deceased. Medical evidence had also revealed that there were multiple bruises 

on right zygometic area of the deceased. During Postmortem examination of 

the dead body of the deceased PW8, Dr. Bhagirath Dey had also found 

fracture of ribs of left lower chest 9-12 of deceased and rapture of the spleen. 

The Doctor had also found blood in peritoneal cavity. PW8 had opined that 

death of the deceased was due to hemorrhagic shock as a result of homicidal 

antemortem injury. Thus, there is clear evidence that death of the deceased 

was homicidal. The injuries were caused to the deceased prior to her death. 

 

30. Moreover, the police had seized the piece of firewood by which the accused 

assaulted the deceased. Ext.-2 is the seizure list and M.Ext-1 is the lathi seized 

by the police. PW1, PW2, PW3 and PW5 duly identified the seized lathi 

(M.Ext.-1) before the Court.  

 

31. Another incriminating circumstance appearing in the case against the accused 

is the extra judicial confession of the accused before the people of his locality, 

who visited the place of occurrence on getting the information of death of the 

deceased. The evidence of PW2, PW3, PW4, PW5, PW7, PW9 and PW10 with 

regard to the extra judicial confession made by the accused is inspiring 

confidence and as such worthy of credence. These witnesses are most 

probable witnesses being persons hailing from the locality of the accused. 

None of them are interested and persons having enmity with the accused. 
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There is no reason at all whatsoever for the prosecution witnesses to falsely 

implicate the accused. 

 

32. In the decision reported in (2003) 8 SCC 180, State of Rajasthan Vs Raja 

Ram, the Hon’ble Supreme Court has observed that ”An extra-judicial 

confession, if voluntary and true and made in a fit state of mind, can be 

relied upon by the Court. The confession will have to be proved like any 

other fact. The value of the evidence as to confession, like any other 

evidence, depends upon the veracity of the witness to whom it has been 

made. The value of the evidence as to the confession depends on the 

reliability of the witness who gives the evidence. It is not open to any Court 

to start with a presumption that extra-judicial confession is a weak type of 

evidence. It would depend on the nature of the circumstances, the time 

when the confession was made and the credibility of the witnesses who 

speak to such a confession. Such a confession can be relied upon and 

conviction can be founded thereon if the evidence about the confession 

comes from the mouth of witnesses who appear to be unbiased, not even 

remotely inimical to the accused, and in respect of whom nothing is brought 

out which may tend to indicate that he may have a motive for attributing an 

untruthful statement to the accused, the words spoken to by the witness 

are clear, unambiguous and unmistakably convey that the accused is the 

perpetrator of the crime and nothing is omitted by the witness which may 

militate against it. After subjecting the evidence of the witness to a rigorous 

test on the touchstone of credibility, the extra-judicial confession can be 

accepted and can be the basis of a conviction if it passes the test of 

credibility”. 

 

33. In the decision reported in (2011) 11 SCC 754, Sk. Yusuf Vs State of 

West Bengal, the Hon’ble Supreme Court has observed that “The Court while 

dealing with a circumstance of extra-judicial confession must keep in mind 

that it is a very weak type of evidence and require appreciation with great 

caution.  

Extra-judicial confession must be established to be true and made 

voluntarily and in a fit state of mind. The words of the witness must be 
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clear, unambiguous and clearly convey that accused is the perpetrator of 

the crime. The "extra-judicial confession can be accepted and can be the 

basis of a conviction if it passes the test of credibility". 

 

34. Similarly in the decision reported in (2012) 6 SCC 403, Sahadevan and 

Anr Vs. State of Tamil Nadu, the Hon’ble Supreme Court has observed that 

“It is a settled principle of criminal jurisprudence that extra-judicial 

confession is a weak piece of evidence. Wherever the Court, upon due 

appreciation of the entire prosecution evidence, intends to base a conviction 

on an extra- judicial confession, it must ensure that the same inspires 

confidence and is corroborated by other prosecution evidence. If, however, 

the extra-judicial confession suffers from material discrepancies or inherent 

improbabilities and does not appear to be cogent as per the prosecution 

version, it may be difficult for the court to base a conviction on such a 

confession. In such circumstances, the court would be fully justified in 

ruling such evidence out of consideration”. 

 

35. In the said decision the Hon’ble Supreme Court has laid down six principles 

which would make an extra judicial confession an admissible piece of evidence 

capable of forming the basis of conviction of an accused. The relevant 

paragraph of the decision in this regard are as follows: 

“Upon a proper analysis of the above-referred judgments of this Court, it will 

be appropriate to state the principles which would make an extra- judicial 

confession an admissible piece of evidence capable of forming the basis of 

conviction of an accused. These precepts would guide the judicial mind while 

dealing with the veracity of cases where the prosecution heavily relies upon an 

extra-judicial confession alleged to have been made by the accused. 

i) The extra-judicial confession is a weak evidence by itself. It has to be 

examined by the court with greater care and caution.  

ii) It should be made voluntarily and should be truthful.  

iii) It should inspire confidence.  
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iv) An extra-judicial confession attains greater credibility and evidentiary value, 

if it is supported by a chain of cogent circumstances and is further 

corroborated by other prosecution evidence.  

v) For an extra-judicial confession to be the basis of conviction, it should not 

suffer from any material discrepancies and inherent improbabilities. 

vi) Such statement essentially has to be proved like any other fact and in 

accordance with law”. 

 

36. In the instant case the accused has also admitted during his examination 

under Section 313 Cr.P.C. that he made the extra-judicial confession before 

the prosecution witnesses. Thus the statement of the accused under Section 

313 Cr.P.C. also corroborated the evidence of prosecution witnesses with 

regard to the extra-judicial confession made by the accused. Keeping in mind 

the principle laid down by the Hon’ble Apex Court regarding admissibility of 

extra-judicial confession as a piece of evidence, the evidence of prosecution 

witnesses are examined with great care and caution and it is found that the 

evidence of the prosecution witnesses is inspiring confidence and that the 

accused made the confession voluntarily and his statement is truthful. The 

extra-judicial confession of the accused is supported by a chain of cogent 

circumstance and is further corroborated by other prosecution witnesses. 

Moreover, the confession made by the accused has not suffered from any 

material discrepancies and inherent improbabilities. The prosecution has 

proved the circumstances appearing against the accused person by adducing 

cogent, reliable and trustworthy evidence. 

 

37. As already discussed this case solely rests on circumstantial evidence. The law 

relating to circumstantial evidence is well settled. In the decision reported in 

(AIR 1984 SC 1622), Sharad Birdhichand Sarda Vs. State of 

Maharashtra, the Hon’ble Apex Court laid down five golden principles as 

condition precedent which must be fully established before conviction could be 

based on circumstantial evidence. They are as follows: 
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(1) the circumstances from which the conclusion of guilt is to be drawn 

should be fully established. The circumstances concerned `must' or 

`should' and not `may be' established;  

(2) the facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say, they should not be 

explainable on any other hypothesis except that the accused is guilty;  

(3) the circumstances should be of a conclusive nature and tendency; 

(4) they should exclude every possible hypothesis except the one to be 

proved; and   

(5) there must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of 

the accused and must show that in all human probability the act must 

have been done by the accused. 

 

38. On cumulative assessment of the evidence on record it is found that all the 

circumstances from which the conclusion of the guilt of the accused is to be 

drawn has been fully established. The chain of evidence appearing in the case 

is so complete as not to leave any reasonable ground for the conclusion 

consistent with the innocence of the accused and the facts are not explainable 

on any other hypothesis except that the accused is guilty. 

 

39. With regard to the submission of learned defence counsel that the instant case 

is attracted for an offence punishable under Section 304 of IPC instead of 

Section 302 IPC, I have gone through the relevant provisions of law in this 

regard. In the decision reported in 2007 (14) SCC 588 Phulia Tudu and 

Anr Vs The State of Bihar, the Hon’ble Supreme Court observed as follows: 

 

“The academic distinction between 'murder' and 'culpable homicide 

not amounting to murder' has always vexed the Courts. The 

confusion is caused, if Courts losing sight of the true scope and 

meaning of the terms used by the legislature in these sections, allow 

themselves to be drawn into minute abstractions. The safest way of 

approach to the interpretation and application of these provisions 
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seems to be to keep in focus the keywords used in the various 

clauses of Sections 299 and 300”. 

 

40. The offence of culpable homicide has been defined under Section 299 IPC as 

follows: 

Whoever causes death by doing an act with the intention of causing 

death, or with the intention of causing such bodily injury as is likely to 

cause death, or with the knowledge that he is likely by such act to 

cause death, commits the offence of culpable homicide. 

 

41. Section 300 IPC is relating to the offence of murder. Section 300 IPC is read as 

under: 

Except in the cases hereinafter excepted, culpable homicide is murder, if the 

act by which the death is caused is done with the intention of causing death 

or— 

(Secondly) —If it is done with the intention of causing such bodily injury as the 

offender knows to be likely to cause the death of the person to whom the 

harm is caused, or— 

(Thirdly) —If it is done with the intention of causing bodily injury to any 

person and the bodily injury intended to be inflicted is sufficient in the ordinary 

course of nature to cause death, or— 

(Fourthly) —If the person committing the act knows that it is so imminently 

dangerous that it must, in all probability, cause death or such bodily injury as 

is likely to cause death, and commits such act without any excuse for incurring 

the risk of causing death or such injury as aforesaid. 

 

Exception 1.—When culpable homicide is not murder.—Culpable homicide is 

not murder if the offender, whilst deprived of the power of self-control by 

grave and sudden provocation, causes the death of the person who gave the 

provocation or causes the death of any other person by mistake or accident. 

The above exception is subject to the following provisos:— 

https://indiankanoon.org/doc/159316467/
https://indiankanoon.org/doc/134179032/
https://indiankanoon.org/doc/36961205/
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(First) —That the provocation is not sought or voluntarily provoked by the 

offender as an excuse for killing or doing harm to any person. 

(Secondly) —That the provocation is not given by anything done in obedience 

to the law, or by a public servant in the lawful exercise of the powers of such 

public servant. 

(Thirdly) —That the provocation is not given by anything done in the lawful 

exercise of the right of private defence. 

 

Exception 2.—Culpable homicide is not murder if the offender, in the exercise 

in good faith of the right of private defence of person or property, exceeds the 

power given to him by law and causes the death of the person against whom 

he is exercising such right of defence without premeditation, and without any 

intention of doing more harm than is necessary for the purpose of such 

defence. 

 

Exception 3.—Culpable homicide is not murder if the offender, being a public 

servant or aiding a public servant acting for the advancement of public justice, 

exceeds the powers given to him by law, and causes death by doing an act 

which he, in good faith, believes to be lawful and necessary for the due 

discharge of his duty as such public servant and without ill-will towards the 

person whose death is caused.  

 

Exception 4.- Culpable homicide is not murder if it is committed without 

premeditation in a sudden fight in the heat of passion upon a sudden quarrel 

and without the offender having taken undue advantage or acted in a cruel or 

unusual manner.  

Explanation.- It is immaterial in such cases which party offers the 

provocation or commits the first assault.  

 

Exception 5.- Culpable homicide is not murder when the person whose death is 

caused, being above the age of eighteen years, suffers death or takes the risk 

of death with his own consent. 

https://indiankanoon.org/doc/178163194/
https://indiankanoon.org/doc/159316467/
https://indiankanoon.org/doc/134179032/
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42. On cumulative assessment of the facts and circumstances of the instant case it 

is found that the present case is not attracted by Exception 1, 2 and 3 of 

Section 300 IPC. However, the case falls under Exception 4 of Section 300 IPC. 

In the decision reported in 2003 (7) SCC 441 Sukhdev Singh Vs. Delhi 

State (Govt of NCT of Delhi), the Hon’ble Supreme Court observed that 

four requirements are to be satisfied to bring in application of Exception 4 to 

Section 300 IPC, they are as follows: 

(1) It was a sudden fight;  

(2) There was no premeditation;  

(3) The Act was in a heat of passion; and  

(4) The assailant had not taken any undue advantage or acted in a cruel 

manner.  

 

43. In the present case, it is appeared from the evidence on record that in the 

night of occurrence a quarrel took place between the accused and his 

deceased wife. PW4 had heard the sound of quarrel between the accused and 

the deceased. The accused is a habitual drunker. Both the accused and his 

deceased wife used to quarrel on and off. It is also found from the extra-

judicial confession of the accused that in the night during a quarrel with his 

deceased wife he assaulted her and killed her. Thus it appears that the 

incident happened under the spur of moment. The act was in a heat of 

passion. Moreover, there is nothing on record that the accused had taken 

undue advantage or acted in a cruel manner. The requisite intention to commit 

the murder of the deceased is absent in the present case. PW2 had also seen 

the accused crying in the morning at his home after death of his wife. The 

accused confessed his guilt before the people who gathered in his house. He 

did not make attempt to hide the actual incident. The conduct of the accused 

is indicative of the fact that he did not have the intention to kill his wife. There 

is no premeditated plan seen on the part of the accused to cause death of his 

wife. However, it is found from the nature of the injury inflicted by the accused 

on the lower chest of the deceased causing fracture of 9-12 rib bones resulting 
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in rupture of the spleen of the deceased that accused had the knowledge that 

the assault inflicted by him is likely to cause death or cause such bodily injury 

as is likely to cause death. Hence, the accused is found guilty under Section 

304 Part II of IPC. 

 

44. In view of above discussion it appears that the prosecution has proved beyond 

all reasonable doubt that the accused has committed an offence of culpable 

homicide not amounting to murder. Accordingly, the accused Budhua Munda 

has been found guilty and convicted under Section 304 Part II of I.P.C. Section 

304 Part II of I.P.C. prescribes punishment with imprisonment of either 

description for a term which may extend to ten years, or with fine, or with 

both. Hence, considering the nature and gravity of the offence in my 

considered view no benefit under Section 360 Cr.P.C. or under Section 3/4 of 

the Probation of offenders Act 1958 can be extended to the convicted accused 

person. 

 

45. Before passing sentence, I have heard the convicted accused person on the 

question of sentence under Section 235(2) of the Cr.P.C. and recorded his 

statement. The accused has prayed for leniency. 

 

46. I have also anxiously considered the facts and circumstances of the case and 

the circumstances under which the offence was committed. The record does 

not display past blemish of the convict, but the convict had committed the 

offence of culpable homicide of his wife. The accused whose duty was to 

maintain the well being of his wife and protect her from all evil took her life 

instead. That being so, there is no alternative than to sentence him for ten 

years rigorous imprisonment under Section 304 Part II of IPC. 

 

ORDER 

 

47. In the result accused Budhua Munda is sentenced to undergo ten(10) years 

rigorous imprisonment under Section 304 Part II of IPC and to pay fine of Rs. 
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5000/- (five thousand) only, in default rigorous imprisonment for three(03) 

months. 

 

48. It is ordered that the period of jail detention if any, already undergone by the 

convicted accused person during the period of investigation, enquiry or trial, 

shall be set off under Section 428 of the Cr.P.C. against the term of 

imprisonment imposed on him. 

 

49. The convicted accused person shall be furnished with a copy of this Judgment 

free of cost forthwith. 

 

50. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

51. Sent back the original case record of GR Case No. 149/2018 to the court of 

learned Chief Judicial Magistrate, Udalguri, with a copy of the Judgment, 

forthwith. 

 

52. Judgment signed, delivered and pronounced in the open court today the 08th 

day of July, 2019. 

 

 

Dictated and Corrected 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 84/2018 

APPENDIX 
(A) Prosecution Exhibits: 

Ext.1  : FIR. 

Ext.2   : Seizure list. 

Ext.3  : Postmortem Report. 

Ext.4  : Sketch map. 

Ext.5  : Charge-sheet. 

(B) Materials Exhibits : 

M. Ext.1-: Lathi. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 
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PW 1- BHUTKA GURYA. 

PW2- PRANKALIN DIGAL. 

PW3- PRIYON MUNDA. 

PW4- MIJINGTHI BASUMATARY. 

PW5-RUHIT NAYAK. 

PW6-DAYAL KUJUR. 

PW7- SINGI GURIA. 
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PW9- TIMTHIUS TIRKEY. 

PW10- DANIAL LAKRA. 
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(N.Talukdar) 
Addl. Sessions Judge. 

Udalguri 


