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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 40/2016 

 

 

Puspa Sarma……………………………..Accused/Appellant. 

-Vs- 

State of Assam………………………..…………Respondent. 

 

 

For the Appellant   : Mr. G. C. Chouhan, learned Advocate. 

For the Respondent : Mr. R. Sarmah, Addl. Public Prosecutor 

Date of Argument   : 03-07-2019. 

Date of Judgment   : 16-07-2019. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 21-12-16, passed by learned 

Asstt. Sessions Judge, Udalguri, in connection with Sessions case No. 

91(U)/2015, convicting and sentencing the accused/appellant Puspa 

Sarma to undergo 01(one) year simple imprisonment and to pay a 

fine of Rs. 10,000/- in default simple imprisonment for 15(fifteen) 

days for the offence committed under Section 354 IPC is under 

challenge in the present criminal appeal preferred by the accused 

person as appellant. 
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2. The prosecution case in brief, is that on 30-10-14, the prosecutrix 

lodged an FIR with the Officer-in-Charge of Mazbat P.S. alleging that 

on 19-10-14, at about 02 pm, she went to the shop of the accused 

situated near the Mazbat weekly market to recharge her mobile 

phone. Then the accused called her inside the shop and sought the 

mobile, thereafter, the accused gagged her mouth from behind and 

dragged her into a room behind his shop and forcibly committed rape 

upon her. After the incident the accused threatened her not to 

divulge about the incident to anyone else. The informant has stated 

that delay occurred in filing the FIR as her house was situated at a 

distance and members of the ABSU assured her justice.  

  

3. On the basis of the F.I.R. Mazbat P.S. Case No. 61/14 under section 

376/506 I.P.C, was registered and after completion of investigation 

police submitted charge sheet under Section 376/506 I.P.C, against 

the accused Puspa Sarma. 

 

4. Learned committal court having found sufficient materials to proceed 

against the accused person issued processes against him. 

Accordingly, the accused person appeared before the court. Learned 

trial court having found the offence under Section 376 IPC is 

exclusively triable by the Court of Sessions and hence, committed the 

case to the Court of Sessions on 30-07-15. Thereafter, the learned 

Sessions Judge vide Order dated 10-08-15, transferred the case to 

the Court of learned Asstt. Sessions Judge. 

 

5. Learned trial court upon perusal of materials on record having found 

sufficient grounds for presuming that accused had committed offence 

under Section 376 IPC framed charges under Section 376 IPC and 

read over the ingredients of charge to the accused person to which 

he pleaded not guilty and claimed to be tried. 
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6. During trial the prosecution examined 09 (nine) prosecution 

witnesses who were duly cross examined by the defence. 

 

7. Defence side also examined 03(three) defence witnesses which were 

duly cross-examined.   

 

8. Learned Asstt. Sessions Judge, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 21-

12-2016, having found the accused Puspa Sarma guilty convicted 

him and sentenced to undergo 01(one) year simple imprisonment 

and to pay a fine of Rs. 10,000/- in default simple imprisonment for 

15(fifteen) days for the offence committed under Section 354 IPC. 

 

9. I have heard learned counsel Mr. G.C. Chouhan for 

accused/appellant and learned Addl. PP. Mr. R. Sarmah appearing for 

the Respondent, the State. 

 

10. Learned counsel for the appellant has argued that in the instant case 

the FIR was not written by the informant herself. The prosecution 

has failed to examine the scribe of the FIR. Moreover, the FIR was 

not exhibited by the informant instead the Investigating Officer of 

the case had exhibited the FIR. Non-examination of the scribe of the 

FIR and non-exhibiting the FIR by the informant are serious lacuna 

on the part of the prosecution. Moreover, the mobile handset of the 

informant was not seized by the Investigating Officer which could be 

the evidence, as PW1, the informant had stated that she took the 

mobile phone for recharge to the shop of the accused. Moreover, the 

same was also not seized by the Investigating Officer. Evidently the 

same was misused by PW1. 
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11. Learned counsel for the appellant has further argued that though the 

police station is near the place of occurrence but PW1 had failed to 

report the police about the incident at the earliest. The prosecution 

has also failed to examine the sister-in-law of the accused though 

she was the eye witness of the incident. The medical evidence 

revealed no sign of sexual intercourse and totally discarded the 

incident of allege rape committed upon the prosecutrix. The 

prosecutrix had also not deposed in her evidence before the Court 

about the scratch mark over her forearm. Learned counsel for the 

appellant has relied on the following decisions to substantiate his 

contention of medical evidence negating the factum of rape. (2006) 

9 SCC 713 Yerumalla Latchaiah Vs. State of A.P.; 2014 

Cri.L.J. 107 The State of Gujarat Vs. Popatbhai Bhalabhai @ 

Bharabhai Bharwad; 2007 4 GLR 89 Indrajit Ch. Nath Vs. 

State of Assam; 2013 5 GLR 452 State of Mizoram Vs. David 

Lalt Huammawia and Ors; 1989 Cri.L.J 137 Mohd Habib Vs. 

State; AIR 2004 SC 85 State of Karnataka Vs. Mapilla P.P. 

Soopi 

 

12. Learned counsel for the appellant has argued that in the instant case 

the accused was convicted under Section 354 IPC though no charge 

was framed under said Section. Though learned trial court 

disbelieved the charge of rape against the accused but on the basis 

of the same set of evidence he convicted the accused appellant 

under Section 354 IPC whereas there is no specific evidence adduced 

by the prosecutrix as to how the accused outrage her modesty.  

 

13. Learned Addl. P.P. R. Sarmah has submitted that prosecution has 

proved beyond all reasonable doubt that on the date of occurrence 

the accused outrage the modesty of the prosecutrix. Hence, the 
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order of conviction and judgment passed against the accused is liable 

to be upheld and affirmed.  

 

14. Before appreciating the arguments put forward by learned Addl. P.P. 

for the State as well as the rival submission advanced by the learned 

defence counsel I would like to discuss the evidence adduced by the 

prosecution. 

 

15. PW1 is prosecutrix. In her evidence PW1 had deposed that on the 

date of occurrence she had gone to Mazbat town to bring her sister 

from railway station. When she reached the town area, she went to 

the shop of the accused to recharge her mobile and gave her mobile 

to the accused as asked by him. Then the accused called her inside 

the shop and caught hold of her hand took her to a small room 

behind the shop where there was one bed. The accused gagged her 

mouth with his one hand, undressed her and also removed his 

cloths. Thereafter, the accused had sexual intercourse with her 

against her will. After about half an hour when the accused was 

having forcible sex with her the sister-in-law of the accused suddenly 

came in that room and saw the accused in that condition. Then the 

accused left PW1, thereafter, she wore her cloths and came out. The 

accused told her that she should not be afraid as the person who had 

seen the incident is his sister-in-law. On the same day after returning 

from Mazbat PW1 informed her husband and other family members 

about the incident. Next day she informed ABSU leaders and Mahila 

Samity about the matter. Thereafter, she lodged FIR, she was 

produced before the Magistrate for recording her statement and was 

also medically examined by the doctor. In her cross-examination, the 

prosecutrix had stated that at the time of occurrence she was 

wearing a Dokhna which was removed by the accused. The accused 

was wearing shirt and a gamusa. As she became afraid therefore she 
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did not shout when the accused removed his cloths and also her 

cloths. The accused had not tied her with any rope. The room is 

about 10 feet in length and at the end of the shop the room was 

located. The incident happened during day time. At that time the 

shop was opened. After the incident she went to the railway station 

and brought her sister. She did not tell her sister about the incident 

at railway station. Only after reaching home she told her sister and 

her husband about the incident. She had contacted the ABSU 

Secretary before filing of the FIR. The members of the ABSU had 

brought the accused to their office and assaulted the accused. The 

FIR was written by one of the ABSU leaders. PW1 had stated that 

she had tried to save herself but accused overpowered her. She had 

denied the suggestion put forward by the defence that accused had 

been falsely implicated by the ABSU leaders. 

  

16. PW2 is Jasiram Boro, Secretary of ABSU at Mazbat unit. In his 

evidence PW2 had deposed that on the date of occurrence in the 

evening a villager from the village of prosecutrix informed the ABSU 

office about the illegal act of the accused. Then next day the ABSU 

called the prosecutrix as well as the accused person to their office. 

The mother and sister of the accused person also came to their 

office. The prosecutrix with her husband and other villagers also 

came there. The prosecutrix told them about the sexual offence upon 

her by the accused person. On being asked the accused admitted in 

presence of PW2 and other ABSU leaders that he had committed 

rape. Then the PW2 and others took the prosecutrix to the police 

station. At the police station one Mahari wrote the FIR and thereafter 

the accused was arrested. In cross-examination, PW2 had stated that 

on the day of the incident in the evening, Rabindra Basumatary, 

Advisor of ABSU informed them about the matter over telephone. 

PW2 did not know the prosecutrix from earlier time. PW2 had denied 

the suggestion that ABSU boys had assaulted the accused with stick 
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and bamboo at their office. He had stated that the sister of the 

accused had filed a cross-case against them relating to the incident. 

 

17. PW3 is Efungla Basumatary, ABSU worker. In his evidence PW3 had 

deposed that the prosecutrix informed about the incident to the local 

unit of ABSU at Jingabil, who then informed Mazbat ABSU office. 

Next day the prosecutrix, the accused alongwith his mother and 

sister came to ABSU office. The members of the Mahila Samity and 

other persons of Mazbat area were present there. The accused 

confessed before them that he committed rape on the prosecutrix 

behind his shop. Then people became agitated. Therefore, the O/C 

Mazbat P.S. was informed. Thereafter, the police came and took the 

accused into custody. In cross-examination, PW3 had stated that the 

meeting took place at ABSU office at Mazbat. About 5/6 boys of 

ABSU went to the house of the accused and brought him to their 

office. PW3 had stated that they had not contacted the leaders of 

AASU, AAKRSU, AASA etc, or called them in that meeting. He had 

further stated that the sister of the accused had filed a cross-case 

against them. PW3 had denied the suggestion put forward by the 

defence. 

 

18. PW4 is Lalita Daimari, Advisor of ABWWF (All Bodo Women Welfare 

Federation) at Mazbat unit. In her evidence PW4 had deposed that 

the prosecutrix informed the local unit of ABSU at Mazbat alleging 

that the accused had committed rape upon her. The accused 

confessed before PW4 and others in a meeting that he committed 

rape upon the prosecutrix. In cross-examination PW4 had stated that 

about 50/60 people were present in the ABSU  office and seeing the 

crowd she had gone to the office. The mother and sister of the 

accused were present in that meeting. PW4 had stated that the sister 

of the accused had filed a cross-case against them.  
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19. PW5 is Rani Daimari, a member of ABWWF (All Bodo Women Welfare 

Federation) at Mazbat unit. PW5 had also deposed corroborating the 

evidence of PW4. According to her the accused confessed in the 

meeting at ABSU office before them that he committed rape upon 

the victim. In cross-examination, PW5 had revealed that on hearing 

hue and cry she went to the ABSU office. She had stated that the 

sister of the accused had filed a cross-case against them. PW5 had 

denied the suggestion put forward by defence.  

 

20. PW6 is Bijuli @ Bijanti Basumatary a member of ABWWF (All Bodo 

Women Welfare Federation) at Mazbat unit. The evidence of PW6 is 

also to the effect that the prosecutrix informed the local unit of ABSU 

at Mazbat alleging that the accused had committed rape upon her in 

a meeting held at ABSU office the accused confessed his guilt. Later 

on, police came and took the accused. In cross-examination, PW6 

had also revealed that the sister of the accused had filed a cross-

case against them.  

 

21. PW7 is Dr. Kalpana Gogoi. In her evidence PW7 had deposed that on 

31st October, 2014, she examined the prosecutrix at Udalguri Civil 

Hospital and found the following: 

The woman vaginal swab examination was conducted but no 

spermatozoa were found in the private parts of the woman. There 

was no vaginal injury, hymen was absent. There were some scratch 

marks over the dorsal side of the left forearm. Pregnancy test was 

found negative. Radiological report shows the age of the victim was 

approximately 22-25 years. Ext.-1 is the medical report and Ext.1(1) 

is the signature of PW7. In cross-examination, PW7 had stated that 

the report was given by her on 18-12-2014. 

 

22. PW8 is Dinesh Dutta, LD Assistant, office of the CJM, Udalguri. In his 

evidence PW8 had deposed that on 03-11-14, he was working as 
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Bench Asstt. Of Court of learned JMFC, Mr. O. Mize at Udalguri. On 

that day the learned JMFC recorded the statement of the prosecutrix 

under Seciton 164 Cr.P.C. in connection with Mazbat P.S. case no. 

61/14. Ext.-1 is the statement of the prosecutrix and Ext.-1(1) is the 

signature of learned Magistrate O. Mize. The prosecutrix put her 

thumb impression in her statement. In cross-examination, PW8 had 

stated that the statement of the prosecutrix had been interpreted by 

the Court Peon Sri Sohaj Mochahary. Ext.-A is the order dated 31-10-

14, passed by learned Magistrate. Ext.-A (1) is the signature of Sri. 

O. Mize, JMFC which he knew and recognizes. As per order the 

accused was injured on his head. The learned Magistrate recorded 

that the accused claims that the injury was caused upon him by the 

members of ABSU. Ext.-B is another order dated 13-11-14, passed by 

learned Magistrate. Ext.-B(1) is the signature of then learned JMFC, 

Udlaguri.  

 

23. PW9 is I/O, S.I. Dipak Das. In his evidence PW9 had deposed that on 

30-10-14, while he was working as O/C Mazbat P.S. he received the 

telephonic information that the accused Puspa Sarma was in the 

ABSU office. There was a complaint of sexual assault against him. 

Then PW9 went to the ABSU office alongwith police force. There are 

about 100 people present at ABSU office. PW9 detained the accused 

and brought him to the police station. He recorded the statement of 

some persons present in the meeting and having found material 

against the accused arrested him and forwarded him to the Court. 

During investigation of the case he visited the place of occurrence 

sent the prosecutrix to Mangaldai Civil Hospital for examination and 

also produced the prosecutrix before the learned Magistrate for 

getting her statement recorded under Section 164 Cr.P.C. Later on, 

he collected the medical report of the prosecutrix. After completion 

of investigation he submitted the charge sheet under Section 376 IPC 

against the accused. Ext.-3 is the FIR. Ext.-4 is the charge-sheet. 



10 
 

Ext.-3(1) and 4(1) are the signatures of PW9. In cross-examination, 

PW9 had stated that he had noted that the accused had some 

injuries on his body at the time when he brought the accused to the 

police station. He had got the accused examined by the doctor 

before he brought him to the police station. PW9 had stated that he 

had not taken steps for the DNA analysis of the semen of the 

accused. He had not seized the bedding and bed sheet from the 

house of the accused person. PW9 had stated that accused sister-in-

law Dipa Sarma had filed a case against some ABSU boys. PW9 had 

stated that he had not recorded the statement of any office bearer of 

ABSU office at Zingabil. 

 

24. With regard to the submission of learned counsel for the appellant 

that the FIR was not exhibited by the informant instead the 

Investigating Officer had exhibited it, I have gone through the Ext.-1 

(FIR) and found that the prosecutrix put her thumb impression in the 

FIR from which it is apparent that she is an illiterate person. Being an 

illiterate person the prosecutrix is not eligible to exhibit a document 

which she could not read. Moreover, learned counsel for the 

appellant has argued that the scribe of the FIR was not examined by 

the prosecution. But he has failed to show as to how defence has 

been prejudiced by not examining the scribe and by not exhibiting 

the FIR by the informant. As such I find no force in the contention of 

the learned counsel for the appellant that non-examination of the 

scribe of the FIR and non-exhibition of the FIR by the informant are 

serious lacuna on the part of the prosecution.  

 

25. On careful scrutiny of the evidence on record it is found that in the 

instant case except the prosecutrix who has been examined as PW1, 

no other prosecution witnesses had deposed as to what happened on 

the date of occurrence. The evidence of other prosecution witnesses 

is to the effect that the prosecutrix informed about the incident to 
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the local unit of ABSU in village Zingabil and from the local unit 

someone informed ABSU office at Mazbat. In the ABSU office a 

meeting was held. PW2 had deposed that in the meeting prosecutrix 

told them about the sexual intercourse upon her by the accused 

person. But PW3, PW4, PW5 and PW6 who were present in the 

meeting had not deposed anything that the prosecutrix narrated 

about the incident of rape committed upon her by the accused in the 

meeting. The evidence of these witnesses is to the effect that the 

accused confessed his guilt before them in the meeting held at ABSU 

office. 

 

26. The provision of law is well settled that in a case of rape conviction 

can be based on sole testimony of the prosecutrix if her evidence is 

found inspiring confidence and trustworthy. On careful scrutiny of the 

evidence of prosecutrix it appears that during the incident she did 

not shout for help. She had deposed that she did not shout as she 

was afraid. There is no evidence at all adduced by the prosecutrix 

that the accused put her into fear of injury to her person by 

threatening her or otherwise. The alleged incident happened in day 

time and the shop of the accused was opened at that time. There are 

shops and houses of other persons situated nearby as revealed by 

the prosecutrix. Hence, in such a circumstance the conduct expected 

from a victim of sexual assault in the natural course of event is that 

she would offer resistance to the perpetrator of the offence or shout 

seeking help from others. The conduct of the prosecutrix not 

shouting for help without any threatening from the accused is not 

natural. Though in all cases of rape the prosecutrix not offering 

resistance cannot be sole ground of disbelieving her testimony but 

the circumstances of the instant case under which allegedly rape had 

been committed makes the conduct of the prosecutrix highly 

improbable. Moreover, after the incident the  prosecutrix went to the 

railway station and brought her sister from the railway station but 
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she did not tell her sister about the incident at railway station or on 

their way to home. According to the prosecutrix only after reaching 

home she told her sister and her husband about the incident. The 

conduct of the prosecutrix not informing about the incident to her 

sister immediately after the incident seems not natural. Therefore, a 

reasonable suspicion arises as to the credibility of her testimony.  

 

27. Moreover, after the incident the prosecutrix first informed her 

husband and sister about the incident, but none of them has been 

examined by the prosecution. They are the material witnesses of the 

case being family members of the prosecutrix who could have 

deposed much better as to the incident. on the contrary the 

prosecution witnesses are members of ABSU and ABWWF (All Bodo 

Women Welfare Federation) against whom the sister of the accused 

had filed a case alleging assault upon the accused. Thus, withdrawal 

of two vital witnesses from adducing evidence caused an adverse 

interference against the prosecution case. Moreover, there is a link 

missing in the prosecution case. There is no clear evidence adduced 

by the prosecution as to how the matter came to the table of ABSU 

at Mazbat unit. According to PW2, Secretary of ABSU at Mazbat unit, 

on the date of occurrence in the evening a villager from the village of 

prosecutrix informed the ABSU office about the illegal act of the 

accused, whereas the prosecutrix had revealed that next day she 

informed ABSU leaders and Mahila Samity about the matter. She is 

not clear as to the ABSU leaders of which unit she informed about 

the matter. Though other prosecution witnesses have deposed that 

the prosecutrix informed about the incident to the local unit of ABSU 

at Zingabil, but none of the ABSU leaders of village Zingabil had been 

examined by the prosecution.  

 

28. In her evidence the prosecutrix had deposed that the accused had 

sexual intercourse with her for a period of about half an hour but 
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medical evidence revealed a negative report regarding sign of rape 

or any other injury on the private parts of the prosecutrix. In cross-

examination, the prosecutrix had stated that she tried to save herself 

but the accused overpowered her. If such was the situation then 

definitely there should be some kind of injuries on the person of the 

prosecutrix. The medical evidence of scratch marks over the dorsal 

side of the left forearm of the prosecutrix which was found during 

her examination is not indicative of any sexual assault upon her. 

Moreover, medical report is also silent as to the age of the said 

injury. Thus, on careful scrutiny of evidence of the prosecutrix her 

evidence is found to be suffered from some inherent improbabilities 

and as such not inspiring confidence and not worthy of credence.  

 

29. In the instant case, the accused was convicted under Section 354 

IPC. In the impugned judgment learned trial court discussed in 

details as to what is ‘penetration’ or ‘insertion’ as defined under 

Section 375 IPC and finally came to the conclusion that there is no 

‘penetration’ or ‘insertion’ by the accused into the body of the 

prosecutrix but some sexual act had taken place. Thus he disbelieved 

the statement of the prosecutrix that the accused had sexual 

intercourse with her. But at the same time on the basis of her 

evidence that the accused had sexual intercourse with her against 

her will learned trial court arrived at a finding that some sexual act 

had taken place with her. The prosecutrix herein is a married major 

woman. She definitely had the knowledge what is sexual intercourse 

and what is other sexual act. The finding of the learned trial court 

contrary to his own discussion and decision that no incident of 

‘penetration’ or ‘insertion’ by the accused into the body of the 

prosecution had taken place. According to learned trial court the 

accused undressed the prosecutrix and as such he outraged her 

modesty. But this was not the case of prosecution that the accused 

only undressed the prosecutrix and thereafter let her go. Learned 
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trial court is silent as to whether prosecutrix had exaggerated in her 

evidence and if she has exaggerated, whether her testimony is 

worthy of credence and reliable. 

 

30. In this case the accused has examined three witnesses, including 

himself in his defence. The accused had examined himself as DW3. 

In his deposition DW3 had deposed that on the date of occurrence 

one middle aged Bodo lady came to his shop and requested for Rs. 

30/- only recharge card of reliance mobile which he gave to her and 

she also paid the money. Thereafter, she talked over phone to 

someone and suddenly she asked Rs. 500/- from DW3. DW3 refused 

to give the said money to her then she kept sitting on the bench for 

some time and after that she left from his shop. Next day DW3 was 

taken to ABSU office Mazbat by six boys. At ABSU office DW3 had 

found the prosecutrix alongwith members of ABWWF (All Bodo 

Women Welfare Federation). In their office the ABSU boys told him 

that he had done sexual assault upon the prosecutrix and hence, 

they brought him to their office. The ABSU office forcibly took 

signature of DW3 on some papers. The prosecutrix had told the 

ABSU boys that DW3 had not done sexual assault upon her. In their 

office the sister of the DW3 had been assaulted by the ABSU boys. 

Later on, mother of DW3 went to the Mazbat police and informed the 

matter. Then police came and took DW3 to the police station. 

According to DW3 the prosecutrix filed the case under pressure of 

ABSU boys. In cross-examination by the prosecution DW3 had 

revealed that the prosecutrix was not known to him from earlier. 

  

31. DW1 and DW2 are the sister and sister-in-law of the accused 

respectively. The evidence of DW1 is to the effect that on the date 

when the accused was taken to the ABSU office where the ABSU 

boys beat her up and removed her saree, torn her blouse and 

molested her. In connection with the incident she lodged FIR with 
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the police. In cross-examination by the prosecution she revealed that 

she had no knowledge about the incident lodged by the prosecutrix. 

  

32. DW2 the sister-in-law of the accused had deposed that on the date 

of occurrence she was present at home. She had not any woman 

coming to the bedroom of the accused. She had seen one Bodo lady 

in the shop but she had not seen coming inside the house. In her 

cross-examination DW2 had revealed that there are five numbers of 

rooms in their house. One room was used as grocery shop, another 

room was used as kitchen and other three rooms were used for 

living. The accused used to stay in the room adjacent to the room of 

DW2. 

 

33. The settled provision of law is that in criminal case the burden of 

proof is always heavy on the prosecution. The prosecution must 

stand on its own legs basing its finding on the evidence that has 

been adduced by it and cannot bank upon weakness of the defence 

case. In the decision reported in 2010 (4) GLR 408 Abdul Sufan 

and Ors VS. State of Tripura, the Hon’ble Gauhati High Court has 

stated that “in a criminal jurisprudence that the prosecution must 

rest on its own strength. While dealing with serious question of 

guilt or innocence of persons charged with crime, the following 

general rules have been laid down for the guidance of the courts :- 

(i) The onus of proving everything essential to the establishment 

of the charge against the accused, lies on the prosecution; (2) The 

evidence must be such as to exclude to moral certainly every 

reasonable doubt of the guilt of the accused; (iii) In matters of 

doubt it is safer to acquit than to condemn; for it is better that 

several guilty persons should escape than that one innocent 

person suffer; (iv) There must be a clear and unequivocal proof of 

the corpus delecti; (v) The hypothesis of guilt should be consistent 

with all the facts proved”. 
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34. In the said decision the Hon’ble Gauhati High Court further stated 

that “it is not the duty of courts to make up the loopholes of the 

prosecution howsoever suspicious the involvement of the accused 

in the crime, in other words, this court cannot take over the duty 

of the prosecution”. 

 

35. In this case the sole testimony of prosecutrix is suffered from 

inherent improbabilities. The conduct of the prosecutrtix is not 

natural. What has also been notice from the defence evidence that 

the shop of the accused is situated not in a separate house from his 

dwelling house. One room of the dwelling house of the accused has 

been used as shop and the other rooms were used for dwelling 

purpose. The accused lived in a joint family with his mother and 

sister-in-law. There is no evidence that on the date of occurrence the 

other family members of the accused were not present at home. 

Hence, it is highly unbelievable that accused would take the risk of 

committing rape upon a woman forcibly in presence of other inmates 

of the house as in such a situation there is every possibility of the 

victim raising alarm inviting attention of other family members or the 

customer who might have visited the shop which was opened at that 

time.  

 

36. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidence on record and arrived at an 

erroneous finding and convicted the accused/appellant under Section 

354 IPC. Hence, the impugned Judgment and Order of conviction is 

liable to be interfered with and set aside. The appeal is allowed on 

contest. The appellant is directed to be set at liberty forthwith. 

 

37. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 
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38. Send back the original case record being Sessions Case No. 

91(U)/2015 to the learned trial Court alongwith a copy of this 

Judgment and Order. 

 

39. Given under my hand and seal of this court on this 16th day of July, 

2019, in the open Court. 

 

 

Dictated and Corrected 

 

 

(N. Talukdar)      (N. Talukdar) 
Addl. Sessions Judge,   Addl. Sessions Judge,  
Udalguri.      Udalguri 


