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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 53/2016 

Under Section 302 IPC 

GR Case No. 163/2016 

 

State of Assam 

-Vs- 

Mohesh Kachari…………Accused person. 

 

For the Prosecution  :  Mr. M. Khaklari, Addl. Public Prosecutor. 

For the Accused       :  Mr. J.K. Brahma, Learned Advocate. 

 

Date of Evidence    : 30-01-18: 11-04-18: 13-08-18: 26-09-18:  

                              10-12-18: 19-03-19: 24-04-19. 

Date of Arguments  : 10-07-2019. 

Date of Judgment   : 24-07-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 19-02-16, at about 05.30 pm, 

deceased Raju Baraik went to the house of Kiran Kachari of his village in 

order to charge his mobile phone. At that time accused Mahesh Kachari, S/O 

Kiran Kachari was present at home and he had a quarrel with Raju Baraik 

over some issue. During the quarrel accused Mahesh Kachari inflicted a blow 

on the head of Raju Baraik with an axe and caused his death. In connection 
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with the incident Bisek Baraik, the nephew of deceased Raju Baraik lodged 

an FIR with the Officer-in-Charge of Harisinga P.S. 

 

2. On the basis of the FIR, Harisinga P.S. Case No. 12/16 U/S 302 IPC was 

registered and after completion of investigation police had submitted charge 

sheet U/S 302 IPC, against the accused Mahesh Kachari. 

 

3. Learned Sub Divisional Judicial Magistrate(S), Udalguri after having complied 

with the provision U/S 207 CrPC found that the offences U/S 302 I.P.C. is 

exclusively triable by the Court of Sessions and accordingly, committed the 

case to the Court of Sessions on 31-05-16.  

 

4. In consideration of the submission of the learned counsel for both the parties 

and on evaluation of materials on record having found sufficient grounds for 

presuming that the accused person had committed offence U/S 302 I.P.C., 

learned Sessions Judge framed charge there under and the ingredients of 

charge U/S 302 I.P.C., were read over and explained to the accused person 

to which he pleaded not guilty and claimed to be tried. Thereafter, the 

learned Sessions Judge vide Order dated 02-07-19, transferred the case to 

this court for disposal. 

 

5. The prosecution in order to prove its case examined the following 10 (ten) 

witnesses.  

PW 1- MADAN RABHA. 

PW2- BISEK BARAIK. 

PW3- RABINDRA KACHARI. 

PW4- SMT. MINA KUMARI BARAIK. 

PW5- DR. B. K. SARMA. 

PW6- GANGA PRASAD SARMA. 

PW7- RAJESH ORANG. 

PW8- LAJRUSH EKKA. 

PW9- PURNA PATHAK. 
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PW10- S.I. MAHENDRA NATH. 

 

6. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence case was of total denial and declined to adduce defence evidence. 

 

7. In the light of the above facts and circumstances, the point for determination 

in the instant case is set up as follows:-  

(I) Whether the accused committed murder intentionally causing 

the death of Raju Baraik? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned Addl. P.P. Mr. M. Khaklari has argued that prosecution has proved 

beyond all reasonable doubt that the accused had committed murder of 

deceased Raju Baraik. All the prosecution witnesses have adduced 

consistent, reliable and trustworthy evidence to prove the charge against the 

accused. 

 

10. Per contra learned defence counsel Mr. J.K. Brahma has argued that it is 

evident from the deposition of prosecution witnesses that the accused was 

suffering from mental illness. He had been treated at Tezpur Mental Hospital 

on several occasions. The accused committed the offence under metal 

insanity. He was not capable to understand the nature of the act done by 

him. Hence, the accused is entitled to get the benefit of exception 

enumerated under Section 84 of IPC. 

 

11. In this case the accused has taken the plea of insanity. In the decision 

reported in 1964 AIR  SC 1563 Dahyabhai Chhaganbhai Thakkar vs 

State Of Gujarat, the Hon’ble Apex Court while discussing about the 
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doctrine of burden of proof in the context of plea of insanity stated as 

follows:  

“The doctrine of burden of proof in the context of the plea of insanity 

may be stated in the following propositions: (1) The prosecution must 

prove beyond reasonable doubt that the accused had committed the 

offence with the requisite mens rea, and the burden of proving that 

always rests on the prosecution from the beginning to the end of the 

trial. (2) There is a rebuttable presumption that the accused was not 

insane, when he committed the crime, in the sense laid down by 

Section 84 of the Indian Penal Code: the accused may rebut it by 

placing before the court all the relevant evidence-oral, documentary 

or circumstantial, but the burden of proof upon him is no higher than 

that rests upon a party to civil proceedings. (3) Even if the accused 

was not able to establish conclusively that he was, insane at the time 

he committed the offence, the evidence placed before the court by 

the accused or by the prosecution may raise a reasonable doubt in 

the mind of the court as regards one or more of the ingredients of 

the offence, including mens rea of the accused and in that case the 

court would be entitled to acquit the accused on the ground that the 

general burden of proof resting on the prosecution was not 

discharged.” 

 

12. Keeping in mind the aforesaid proposition as stated by the Hon’ble Apex 

Court relating to doctrine of burden of proof in the context of the plea of 

insanity, I would like to first appreciate the evidence adduced by the 

prosecution to arrive at a finding as to whether prosecution has succeeded 

to establish guilt of the accused in commission of murder of deceased Raju 

Baraik beyond all reasonable doubt. 

 

13. In this case prosecution has examined as many as ten witnesses including 

the Medical Officer and Investigating Officer. PW1 is Madan Rabha. In his 

evidence PW1 had deposed that on the day of incident he heard that 
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accused Mahesh Kachari killed Raju Boro. He went to the place of occurrence 

and saw that the dead body was lying with injury on the back side of the 

head. The accused was tied with rope in the verandah of his house. The 

police came to the place of occurrence and arrested the accused. In cross-

examination PW1 had stated that he had seen the dead body in the 

courtyard of accused. PW1 knew that prior to incident the accused was 

mentally ill. The accused was treated at Tezpur Mental Hospital for several 

times. According to PW1 the accused committed the offence due to his 

mental illness. 

 

14. PW2, Bisek Baraik is the informant and nephew of the deceased. In his 

evidence PW2 had deposed that on the day of occurrence while he was at 

his house, the accused came to his house and confessed that he had killed 

Raju Baraik. Then he went to the place of occurrence and saw the dead body 

of the deceased lying in the house of the accused. The accused went to the 

house of deceased for charging his mobile phone. Both of them then 

consumed alcohol. Then Police came to the place of occurrence and arrested 

the accused and sent the dead body for post-mortem examination at 

Udalguri Civil Hospital. PW2 lodged ejahar and put his thumb impression in 

the ejahar. In cross-examination, PW2 had deposed that he was not present 

in the house of accused at the time of incident. He did not know as to how 

the incident took place. PW2 had deposed that he knew very well that 

accused was mentally ill. On several time the accused was treated at Tezpur 

mental hospital.  

 

15. PW3 is Rabindra Kachari. In his evidence PW3 had deposed that about 2 

years ago at around 5.30 PM, while he was returning from the field 

alongwith his cows he had heard hue and cry in the house of accused 

Mahesh Kachari. After keeping his cows in the cowshed he left for the house 

of accused Mahesh where he saw the dead body of the deceased Raju Baraik 

on the courtyard of accused Mahesh. On being asked the co-villagers, who 

were already present there, told him that Mahesh Kachari killed Raju Baraik 
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by means of an axe. PW3 noticed deep cut injury on the back side of the 

head of the deceased with stain of blood. He also saw the blood stained axe 

which was lying near the dead body of Raju in the courtyard of the accused. 

Then the matter was informed over phone to the Gaoburah of their village. 

The Gaoburah accordingly came to the place of occurrence and after coming 

to know about the incident informed the police. Police came to the spot and 

arrested the accused. When PW3 reached the house of the accused he saw 

that the accused was tied with a rope in the Varanda of his house so as to 

prevent him from escaping after committing the crime. In cross-examination, 

PW3 had stated that he knew that accused Mahesh Kachari was suffering 

from mental illness since before the incident. For the treatment of his mental 

illness accused was also kept in the mental hospital on several times. 

 

16. PW4 is Smti. Mina Kumari Baraik, wife of the deceased Raju Baraik. In her 

evidence PW4 had deposed that the incident occurred about 2 years ago. 

Her deceased husband used to visit to the house of the accused for charging 

his mobile phone as there is no electricity in their home. On the day of 

occurrence the deceased went to the house of the accused to charge his 

mobile phone. At about 5 PM, on that day, the accused came to the house of 

PW4 and told her that he finished her husband and asked her to see his 

dead body lying at the courtyard of his house. Saying this accused left her 

house. Immediately  thereafter she alongwith her sister Sukhmati Baraik 

proceeded to the house of the accused and saw the dead body of her 

husband lying in the courtyard of the accused with deep cut injury on the 

back side of his head. The accused was present at his house when she came 

to see the dead body of her husband. In cross-examination, PW4 had stated 

that the accused is her co-villager. Since before the incident accused was 

mentally ill and he had undergone mental treatment at the Tezpur mental 

hospital for several times. Before killing her husband the accused also 

assaulted his own father and uncle by means of dao but they survived. 
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17. PW5 is Dr. B.K. Sarma. In his evidence PW5 had deposed that on 20-02-16, 

he had performed post-mortem upon the dead body of Raju Barek, at 

Udalguri Civil Hospital and  on examination, he found the following:- 

EXTRANAL APPEARANCE:- 

Built- Avg 1 ft & 5’ 6. Hair-Black. Rigor Mortis present. Right pinna is torn 

apart with several lacerations. Laceration on right temporal scalp. 

CRANIUM AND SPINAL CANAL:-   

Scalp, skull, vertebrae- Lacerated Rt temporal scalp. Fracture dislocation of 

temporal skull bone. Vertebra intact. Membrane- Lacerated on Right side. 

Brain and spinal cord- Lacerated brain parenchyma on right side. Large 

haemorage seen on right side. S land intact. 

THORAX:- 

All organs are intact. 

ABDOMEN:- 

Stomach and its contents- Intact with partially digested food. Other organs 

are intact.  

MUSCLES, BONES AND JOINTS    

Injury- Laceration temporal scalp (Right). Fracture- Fracture right temporal 

skull. Dislocation- Fracture dislocation of right temporal skull bone. Not seen 

in long bones. 

More detailed description of injury or disease:-    

Lacerated right pinna. Lacerated heavily right temporal scalp. Fracture 

dislocation right temporal skull bone. Lacerated (right side) membrane of 

brain. Lacerated (heavily) right side of brain parenchyma.  

PW5 had deposed that in his opinion, death is due to concussion due to 

severe brain injury as a result of homicidal attack and all the injuries are 

antemortem. Time since death approx 18.20 hours. Ext.1 is the post-mortem 

report and Ext.1(1) is the signature of PW5. Cross-examination of PW5 had 

been declined by the defence. 
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18. PW6 is Ganga Prasad Sarma. In his evidence PW6 had deposed that the 

occurrence took place on 19.2.16 at about 5 PM, he heard hulla and also saw 

people running helter-skelter. Someone told him that one man had been 

killed and, as such, he came out from his home and rushed towards the 

place of occurrence. In front of the house of the accused Mahesh Kachari he 

saw gathering of many people and he also went there. In the meantime 

police also arrived at the house of the accused. In the house of the accused 

he saw the dead body of Raju Barek was lying on the ground in a pool of 

blood and his head was found cracked. The accused was detained by the 

local people at his house by tying his hands. The accused also confessed 

before them including police that he caused the death of the deceased 

hitting on his head by means of an axe. The father of the accused produced 

the axe before police stained with blood. The police seized the axe in his 

presence vide Ext.2. Ext.2(1) is the signature of PW6. Mat. Ext.1 is the axe 

which was seized vide Ext.2, the seizure list. Later, police took the dead body 

to the police station. In cross-examination, PW6 had stated that his house is 

situated at a distance of about half kilometer from the place of occurrence. 

He did not witness the assault on the deceased by the accused by means of 

an axe. Since before the incident, he heard that accused had undergone 

treatment for mental imbalance but he had no personal knowledge about it.  

 

19. PW7 is Rajesh Orang. In his evidence PW7 had deposed that at the material 

time of the occurrence he  was at his home. At about 5 PM, he heard hue 

and cry outside his house. He came out from his home and proceeded 

towards the place of occurrence which was the house of the accused Mahesh 

Kachari. Many people gathered at his home. He saw dead body of Raju was 

lying in the courtyard in a pool of blood with injury on his head. The accused 

was kept confined by the local people at his house by tying his hands. The 

accused confessed before them that he had killed the deceased by means of 

an axe hitting on his head. The accused also told that he asked the deceased 

to vacate his house but when he refused to vacate he assaulted the 

deceased by means of an axe out of anger. The family members of the 
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accused produced the blood stained axe which was hidden inside the house. 

Police seized the blood stained axe in presence of PW7 and he put his 

signature in Ext.2, the seizure list. Ext.2(2) is the signature of PW7. Mat. 

Ext.1 is the axe which was seized vide Ext.2, the seizure list. In cross-

examination, PW7 had stated that he did not witness the incident. The family 

members of the accused told before him that before the incident, the                                                                    

accused had undergone treatment for his mental illness but in this regard 

PW7 had no personal knowledge.  

 

20. PW8 is Lajrush Ekka. In his evidence PW8 had deposed that at the material 

time one day at around 7 PM, he heard hue and cry outside his house. When 

he came out from his home he met some co villagers and they told him that 

accused Mahesh kachari killed Raju Baraik by means of an axe. On hearing 

the news he along with the co-villagers went to the house of accused 

Mahesh Kachari and found the dead body of Raju Baraik lying in a pool of 

blood with injuries on his head and the side of the deceased Raju Baraik a 

blood stained axe was lying and the accused was kept tied in a post by the 

local people. When police came in the meantime the father of the accused 

told that the accused killed the deceased by means of an axe pointing to the 

blood stained axe lying by the side of the deceased. PW8 had deposed that 

the police seized the blood stained axe in his presence. Ext. 2 is the seizure 

list of blood stained axe wherein Ext. 2(1) is his signature. Material Ext. 1 is 

the axe which was seized vide seizure list Ext. 2. In cross-examination, PW8 

had stated that he did not witness as to how the incident had occurred. His 

house is at a distance of about ½ KM from the house of the accused. He 

heard that accused was suffering from mental imbalance but he had no 

personal knowledge in this regard.  

 

21. PW9 is Purna Pathak. In his evidence PW9 had deposed that the occurrence 

took place about 3 years ago at around 7 PM, on hearing hulla of the 

villagers he came out of his house and the village people told him that the 

accused Mahesh Kachari committed murder of one Raju Baraik at his house. 
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Then he proceeded to the house of accused Mahesh Kachari which is about 

1 KM away from his home. In the meantime many people gathered at the 

house of accused and he also saw the dead body of Raju Baraik lying dead in 

the courtyard with piercing cut injuries in his head. He also saw one blood 

stained axe lying by the side of dead body and the accused was kept 

detained by the gathering people at the place of occurrence. Police seized 

the axe in his presence. Ext. 2 is the seizure list wherein Ext. 2(3) is his 

signature. Material Ext. 1 is the axe which was seized vide Ext. 2 the seizure 

list. In cross-examination PW9 had stated that he did not witness the 

incident. 

 

22. PW10, S.I. Mahendra Nath is the Investigating Officer of the case. In his 

evidence PW10 had deposed that on 19-02-16, he was posted as 2nd officer 

at Harisinga PS. On that day at around 7 PM Sohrab Ali O/C Panery PS 

informed him over telephone that a murder had taken place at Majuli Grant 

on the border of the Harisinga PS and he was asked to visit the place of 

occurrence. On getting the information he recorded the GDE No. 358 dated 

19-02-16, and rushed to the place of occurrence along with his staff. At the 

place of occurrence he found one dead body lying at the courtyard of the 

house of the accused Mahesh Kachari with cut mark injuries on his head and 

an axe was also lying by the side of the dead body and blood was oozing out 

of his head. The accused was apprehended by the village people and he was 

kept confined by the village people at his courtyard. The O/C Panery PS who 

was also present there took the accused to the PS to prevent factional fight 

after the incident. PW10 took the dead body along with the accused to the 

Harisinga PS. The dead body was identified as of one Raju Baraik. On the 

next day of the incident one formal FIR was lodged by Bishek Baraik. On 

receipt of the FIR Harisinga PS case No. 12/16 U/S 302 IPC was registered 

by the OC Harisinga PS and PW10 was entrusted to complete the 

investigation of the case as he had already taken up the preliminary 

investigation of the case on the basis of GD entry recorded by him. In course 

of investigation he recorded the statement of the witnesses U/S 161 CrPC, 
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prepared one site plane of the place of occurrence, sent the dead body for 

post-mortem examination and collected the post-mortem report. He also 

seized the blood stained axe. On completion of the investigation having 

found a prima-facie case established against the accused PW10 laid the 

charge-sheet against the accused Mahesh Kachari U/S 302 IPC. Ext. 2 is the 

seizure list wherein Ext. 2(4) is the signature of PW10. Ext. 3 is the sketch 

map of place of occurrence wherein Ext. 3(1) is the signature of PW10. Ext. 

4 is the charge sheet wherein Ext. 4 (1) is the signature of PW10. Ext. 5 is 

the FIR wherein Ext. 5(1) is the signature of the O/C Prabin Ch. Deka of 

Harisinga PS along with a note of registration of case and entrustment of the 

investigation of case in his name. In cross-examination PW10 had stated that 

he did not send the seized axe to the FSL examination. 

 

23. On careful analysis of the evidence on record it appears that on the date of 

occurrence Raju Baraik was found dead in the house of accused Mahesh 

Kachari. On hearing that accused had killed deceased PW1 went to the 

house of the accused and saw the dead body of deceased lying with injury 

on the backside of the head. PW3, PW6, PW7, PW8 and PW9 are co-villager 

of both the accused and the deceased. On hearing hue and cry in the house 

of accused they rushed to the house of the accused where they had seen the 

deceased lying in the courtyard in a pool of blood with injury on his head. 

They had found the accused detaining in his house by the villagers by tying 

him up with rope to a post of the house. 

 

24. The wife of the deceased has been examined as PW4 by the prosecution. In 

her evidence PW4 had categorically stated that on the date of occurrence 

her husband went to the house of the accused for charging his mobile phone 

as there is no electricity in their home. At about 05 pm, the accused came to 

her house and told her that he finished her husband and asked her to see 

the dead body lying on the courtyard of his house. Then PW4 immediately 

rushed to the house of the accused alongwith her sister and there she saw 

the dead body of her husband lying on the courtyard with deep cut injury on 



12 
 

the backside of his head. At that time the accused was also present in his 

house. The evidence of PW4 is corroborated by PW2, Bisek Baraik, who is 

the informant and nephew of the deceased. He too testified to the effect that 

on the date of occurrence, the accused came to his house and confessed 

that he killed the deceased. PW2 had also seen the dead body of the 

deceased lying in the house of the accused. 

 

25. PW6 and PW7 had stated that the accused confessed before them that he 

had killed the deceased hitting on his head by means of an axe. According to 

PW7, the accused told that he asked the deceased to vacate his house but 

when he refused to vacate he assaulted the deceased by means of an axe 

out of anger. PW8 had also deposed that when police came to the place of 

occurrence the father of the accused told that the accused killed the 

deceased by means of an axe. The father of the accused also showed the 

blood stained axe lying by the side of the deceased. PW9 had also seen the 

blood stained axe lying by the side of the dead body. PW7 had also deposed 

that the family members of the accused produced the blood stained axe 

which was hidden inside the house.  

 

26. In this case the ocular evidence regarding the injury found on the deceased 

is corroborated by the medical evidence. PW5, the doctor, who had 

performed postmortem examination upon the dead body of Raju Baraik 

deposed that on examination he found Laceration right temporal scalp, 

fracture dislocation of right temporal skull bone, lacerated membrane of 

brain right side, lacerated brain parenchyma on right side and right pinna is 

torn apart with several lacerations. The doctor had opined that death of the 

deceased is due to concussion due to severe brain injury as a result of 

homicidal attack and all the injuries are antemortem.  

 

27. Thus on cumulative assessment of the evidence on record it is found that the 

evidence laid by the prosecution unerringly pointed towards the guilt of the 

accused in commission of the murder of deceased Raju Baraik. Before his 
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death the deceased went to the house of the accused and thereafter his 

dead body was found on the courtyard of the house of the accused. The 

accused himself called the wife of the deceased informing her that he 

finished her husband and the dead body was lying on the courtyard of his 

house. All the prosecution witnesses had seen the dead body of the 

deceased lying on the courtyard of house of the accused. The blood stained 

axe which was used by the accused to cause injury to the deceased has also 

been seized by the police as showed by the father of the accused. Though 

the Investigating Officer did not sent the seized axe to FSL for Forensic 

examination but the same is a lacuna in investigation for which the 

prosecution should not suffer in view of the overwhelming evidence available 

on record to the effect that immediately after the incident the blood stained 

axe had been produced by the father of the deceased showed to the 

witnesses and informed that the said axe had been used by the accused to 

inflict the injury upon the deceased.  

 

28. In the instant case the defence has taken the plea of insanity and claimed 

exemption of the accused from criminal liability under the purview of Section 

84 of IPC. Section 84 of IPC deals with the provision relating to defence on 

the ground of insanity. This section recognizes the ground of insanity under 

which a person has become immune from criminal liability for the act 

committed by him for which in the ordinary course of event he would be 

liable to be punished for criminal act. 

 

29. Section 84 of IPC is read as under:  

Nothing is an offence which is done by a person who, at the time of 

doing it, by reason of unsoundness of mind, is incapable of knowing 

the nature of the act, or that he is doing what is either wrong or 

contrary to law.   

 

30. Section 84 is embodied in the act in Chapter IV which is relating to general 

exception. Section 105 of Indian Evidence Act enumerated the provision 
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relating to burden of proving those cases of accused person which comes 

within general exception. Section 105 of Evidence Act lays down that when a 

person is accused of any offence, the burden of proving the existence of 

circumstances bringing the case within any of the General Exceptions in the 

Indian Penal Code, (45 of 1860), or within any special exception or proviso 

contained in any other part of the same Code, or in any law defining the 

offence, is upon him, and the Court shall presume the absence of such 

circumstances. 

 

31. The scope and ambit of Section 84 IPC have been discussed in various 

judicial pronouncement of Hon’ble Apex Court. Before discussing whether the 

present case is a one where the accused person is entitled to the benefit of 

general exception as envisages under Section 84 IPC it would be appropriate 

to go through some of the judicial pronouncement of Hon’ble Apex Court for 

better understanding of the issue in discussion.  

 

32. In the decision reported in (2007) 8 SCC 66 Bapu @ Gujraj Singh Vs 

State of Rajasthan, the Hon’ble Supreme Court has observed as follows:- 

“7. Section 84 lays down the legal test of responsibility in cases of 

alleged unsoundness of mind. There, is no definition of "unsoundness 

of mind" in the IPC. Courts have, however, mainly treated this 

expression as equivalent to insanity. But the term "insanity" itself has 

no precise definition. It is a term used to describe varying degrees of 

mental disorder. So, every person, who is mentally diseased, is not 

ipso facto exempted from criminal responsibility. A distinction is to be 

made between legal insanity and medical insanity. A Court is 

concerned with legal insanity, and not with medical insanity. The 

burden of proof rests on an accused to prove his insanity, which 

arises by virtue of Section 105 of the Indian Evidence Act, 1972 (in 

short the 'Evidence Act') and is not so onerous as that upon the 

prosecution to prove that the accused committed the act with which 

he is charged. The burden on the accused is no higher than that 
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resting upon a plaintiff or a defendant in a civil proceeding. (See 

Dahyabhai v. State of Gujarat AIR 1964 SC 1563). In dealing with 

cases involving a defence of insanity, distinction must be made 

between cases, in which insanity is more or less proved and the 

question is only as to the degree of irresponsibility, and cases, in 

which insanity is sought to be proved in respect of a person, who for 

all intents and purposes, appears sane. In all cases, where previous 

insanity is proved or admitted, certain considerations have to be 

borne in mind. Mayne summarises them as follows:  

  "Whether there was deliberation and preparation for 

the act; whether it was done in a manner which showed a 

desire to concealment ; whether after the crime, the offender 

showed consciousness of guilt and made efforts to avoid 

detections whether, after his arrest, he offered false excuses 

and made false statements. All facts of this sort are material 

as bearing on the test, which Bramwall, submitted to a jury in 

such a case :  

'Would the prisoner have committed the act if there had been 

a policeman at his  elbow ? It is to be remembered that these 

tests are good for cases in which previous insanity is more or 

less established.”  

 These tests are not always reliable where there is, what Mayne calls               

           "inferential insanity". 

 
8. Under Section 84 IPC, a person is exonerated from liability for 

doing an act on the ground of unsoundness of mind if he, at the time 

of doing the act, is either incapable of knowing (a) the nature of the 

act, or (b) that he is doing what is either wrong or contrary to law. 

The accused is protected not only when, on account of insanity, he 

was incapable of knowing the nature of the act, but also when he did 

not know either that the act was wrong or that it was contrary to law, 
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although he might know the nature of the act itself. He is, however, 

not protected if he knew that what he was doing was wrong, even if 

he did not know that it was contrary to law, and also if he knew that 

what he was doing was contrary to law even though he did not know 

that it was wrong. The onus of proving unsoundness of mind is on 

the accused. But where during the investigation previous history of 

insanity is revealed, it is the duty of an honest investigator to subject 

the accused to a medical examination and place that evidence before 

the Court and if this is not done, it creates a serious infirmity in the 

prosecution case and the benefit of doubt has to be given to the 

accused. The onus, however, has to be discharged by producing 

evidence as to the conduct of the accused shortly prior to the offence 

and his conduct at the time or immediately afterwards, also by 

evidence of his mental condition and other relevant factors. Every 

person is presumed to know the natural consequences of his act. 

Similarly every person is also presumed to know the law. The 

prosecution has not to establish these facts.” 

33. In the said judgment the Hon’ble Supreme Court has also observed that  

“12. Mere abnormality of mind or partial delusion, irresistible impulse 

or compulsive behaviour of a psychopath affords no protection under 

Section 84 as the law contained in that section is still squarely based 

on the outdated M’ Naughton rules of 19th Century England. The 

provisions of Section 84 are in substance the same as that laid down 

in the answers of the Judges to the questions put to them by the 

House of Lords, in M Naughton's case (1843) 4 St. Tr. (NS) 847. 

Behaviour, antecedent, attendant and subsequent to the event, may 

be relevant in finding the mental condition of the accused at the time 

of the event, but not that remote in time. It is difficult to prove the 

precise state of the offender's mind at the time of the commission of 

the offence, but some indication thereof is often furnished by the 

conduct of the offender while committing it or immediately after the 
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commission of the offence. A lucid interval of an insane person is not 

merely a cessation of the violent symptoms of the disorder, but a 

restoration of the faculties of the mind sufficiently to enable the 

person soundly to judge the act; but the expression does not 

necessarily mean complete or prefect restoration of the mental 

faculties to their original condition. So, if there is such a restoration, 

the person concerned can do the act with such reason, memory and 

judgment as to make it a legal act ; but merely a cessation of the 

violent symptoms of the disorder is not sufficient.” 

 

34. In the decision reported in (2002) 1 SCC 219 T.N. Lakshmaiah Vs. 

State of Karnataka, the Hon’ble Supreme Court has observed that  

“Under the Evidence Act, the onus of proving any of the exception 

mentioned in the Chapter lies on the accused though the requisite 

standard of proof is not the same as expected from the prosecution. 

It is sufficient if an accused is able to bring his case within the ambit 

of any of the general exceptions by the standard of preponderance of 

probabilities, as a result of which he may succeed not because that 

he proves his case to the hilt but because of the version given by him 

casts a doubt on the prosecution case.  

In a case where the exception under Section 84 of the Indian Penal 

Code is claimed, the Court has to consider whether, at the time of 

commission of the offence, the accused, by reason of unsoundness of 

mind, was incapable of knowing the nature of the act or that he is 

doing what is either wrong or contrary to law. Entire conduct of the 

accused, from the time of the commission of the offence up to the 

time, the Sessions proceedings commenced, is relevant for the 

purpose of ascertaining as to whether plea raised was genuine, 

bonafide or after-thought”. 

 

35. In the decision reported in (2011) 11 SCC 495 Surendra Mishra Vs. 

State of Jharkhand, the Hon’ble Supreme Court has observed that  
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“In our opinion, an accused who seeks exoneration from liability of an 

act under Section 84 of the Indian Penal Code is to prove legal 

insanity and not medical insanity. Expression "unsoundness of mind" 

has not been defined in the Indian Penal Code and it has mainly been 

treated as equivalent to insanity. But the term insanity carries 

different meaning in different contexts and describes varying degrees 

of mental disorder. Every person who is suffering from mental 

disease is not ipso facto exempted from criminal liability. The mere 

fact that the accused is conceited, odd, irascible and his brain is not 

quite all right, or that the physical and mental ailments from which he 

suffered had rendered his intellect weak and affected his emotions or 

indulges in certain unusual acts, or had fits of insanity at short 

intervals or that he was subject to epileptic fits and there was 

abnormal behaviour or the behaviour is queer are not sufficient to 

attract the application of Section 84 of the Indian Penal Code”. 

 

36. In the said judgment the Hon’ble Supreme Court while considering the 

question as to on whom the onus lies to prove unsoundness of mind stated 

as follows:  

“In law, the presumption is that every person is sane to the extent 

that he knows the natural consequences of his act. The burden of 

proof in the face of Section 105 of the Evidence Act is on the 

accused. Though the burden is on the accused but he is not required 

to prove the same beyond all reasonable doubt, but merely satisfy 

the preponderance of probabilities. The onus has to be discharged by 

producing evidence as to the conduct of the accused prior to the 

offence, his conduct at the time or immediately after the offence with 

reference to his medical condition by production of medical evidence 

and other relevant factors. Even if the accused establishes 

unsoundness of mind, Section 84 of the Indian Penal Code will not 

come to its rescue, in case it is found that the accused knew that 

what he was doing was wrong or that it was contrary to law. In order 
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to ascertain that, it is imperative to take into consideration the 

circumstances and the behaviour preceding, attending and following 

the crime. Behaviour of an accused pertaining to a desire for 

concealment of the weapon of offence and conduct to avoid detection 

of crime go a long way to ascertain as to whether, he knew the 

consequences of the act done by him”. 

 

37. Similar view has been taken by Hon’ble Gauhati High Court in the case of 

Tubu Chetia Vs The State of Assam, reported in 1976 CriLJ 1416, the 

Hon’ble Gauhati High Court stated that  

“When an accused takes the plea of the general exceptions under the 

Penal Code, the burden is upon him to establish that plea, although 

he is not required to establish it beyond reasonable doubt. Any kind 

of unsoundness of mind or insanity is not enough few legal purpose. 

There is great difference between medical insanity and legal insanity. 

Unsoundness of mind as contemplated by Section 84, I. P. C is legal 

insanity which means the state of mind in which an accused is 

incapable of knowing the nature of his act or that he is incapable of 

knowing that he is doing what is either wrong or contrary to law. In 

other words, bis cognitive faculties are such that he does not know 

what he has done or what will follow from his act.” 

 

38. Thus it appears from the various judicial pronouncements of Hon’ble 

Supreme Court as well as Hon’ble High Court and the statutory provision 

embodied under Section 84 IPC and Section 105 of Evidence Act that the 

burden of proof is always upon the accused to prove the defence of insanity. 

However, in such a case the degree of evidence to be laid by the accused 

not higher than the preponderance of probability in civil cases. Moreover, the 

insanity referred to under Section 84 of IPC is legal insanity and not medical 

insanity. If the accused is incapable to understand the nature of the act by 

reason of his unsoundness of his mind that the act done by him is either 

wrong or contrary to law he is entitled to get the benefit of defence on 

https://indiankanoon.org/doc/1433889/
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insanity. Moreover, entire conduct of the accused, from the time of 

commission of the offence up to the time, the sessions proceedings 

commence, is relevant for the purpose of ascertaining as to whether plea 

raised was genuine, bonafide or afterthought.  

 

39. Keeping in mind the principle laid down by Hon’ble Apex Court while 

analyzing the evidence on record it appears that there is no evidence at all 

adduced by the defence to discharge the onus upon the defence to prove its 

claim that at the time of occurrence the accused by reason of his mental 

ailment was incapable of knowing the act done by him. The defence plea 

solely rests on the statement made by PW1, PW2, PW3 and PW4 during their 

cross-examination. In their cross-examination these prosecution witnesses 

have disclosed that prior to the incident, the accused was mentally ill. On 

several occasions the accused had undergone treatment at Tezpur Mental 

Hospital. PW7 and PW8 had also deposed that they have heard that the 

accused was suffering from mental illness but they did not have personal 

knowledge in this regard. Apart from these evidence of prosecution 

witnesses there is no evidence such as medical certificate or the documents 

relating to the treatment of the accused for his mental illness at Tezpur 

Mental Hospital at the time of incident have been produced in evidence by 

the defence. From the evidence of prosecution witnesses also it is not clear 

that at the time of incident the accused was incapable of knowing the nature 

of his act. On the contrary it is found that after the incident the accused 

went to the deceased’s house and informed his wife(PW4) about the death 

of her husband and asked her to see his dead body lying on the courtyard of 

his house. It is also appeared from the evidence on record that the accused 

was detained by the villagers by tying him up by a rope with a post so that 

he could not flee away. It is also found that the blood stained axe which was 

used by the accused to assault the deceased was kept hidden in his house 

and his father produced it taking it out from the place where it was kept 

hidden by the accused. These facts clearly reflect that knowing fully well the 

act committed by him the accused went to the house of the deceased to 
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inform about the incident and he also kept the weapon of assault hidden 

which indicates an attempt on his part to escape from criminal liability. 

Moreover, the evidence of the prosecution witnesses that they detained the 

accused tying him up with a rope so that he could not flee away shows that 

people were aware that the accused understood the consequences of his act 

and that what he had done is wrong or contrary to law and he might try to 

flee away.  

 

40. It is also found from the case record that on 20-02-16, the accused was 

produced by the police after his arrest before the learned Magistrate. On that 

day the accused was given assistance of state defence counsel by the 

learned Magistrate. Thereafter till 31-05-16, accused was produced before 

the learned Sub Divisional Judicial Magistrate(S), Udalguri from judicial 

custody on several dates, but during that period neither the accused, his 

engaged counsel nor the Jail authority submitted before the Sub Divisional 

Judicial Magistrate(S), Udalguri, that the accused was suffering from mental 

ailment. In the instant case only after committal of the case, when the case 

came up for trial, on 13-06-16, learned legal aid counsel submitted before 

the Court that perhaps accused was suffering from mental ailment. 

Thereafter, the accused was examined by the psychiatrist and later on, on 

the basis of the report of doctor he was admitted to Lokopriya Gopinath 

Bordoloi Regional Institute of Mental Health, Tezpur, where he took 

treatment till 05-05-17. After 05-05-17, on the basis of the report of 

psychiatrist that the accused had recovered from his illness and he was fit to 

be discharged, trial of the instant case started from 19-05-17. On 30-10-17, 

again the Court issued order calling for a report from Lokopriya Gopinath 

Bordoloi Regional Institute of Mental Health, Tezpur regarding fitness of the 

accused to stand trial to which the psychiatrist of Lokopriya Gopinath 

Bordoloi Regional Institute of Mental Health, Tezpur submitted report that 

the accused was fit to stand trial. Since, then the trial of the instant case 

proceeded without any interruption. Thus, at the time of commission of the 

offence no complaint has been received by the Court with regard to the 
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mental ailment of the accused, only after the trial commenced the issue of 

mental ailment of the accused was brought to the notice of the Court. 

Though during trial the accused had undergone medical treatment at 

Lokopriya Gopinath Bordoloi Regional Institute of Mental Health, Tezpur but 

subsequently he had recovered from his ailment. Thus it is crystal clear that 

at the time of commission of the crime accused was not suffering from 

mental insanity. Therefore, it appears that the accused has failed to establish 

the plea of insanity.  

  

41. In this case the accused inflicted the injuries on the head of the deceased 

which is a vital part of body. He used an axe to inflict the injuries. The 

weapon used by the accused and part of the body selected by him to inflict 

the injuries shows that the accused had the intention to cause death of 

deceased Raju Baraik.  

 

42. In view of above discussion it appears that prosecution has proved beyond 

all reasonable doubt that on the date of occurrence the accused had 

committed intentionally murder of deceased Raju Baraik by assaulting him 

with an axe and causing injury on his head. Accordingly the accused Mohesh 

Kachari is held guilty under Section 302 IPC and convicted under said 

section. 

 

43. In the present case the accused Mohesh Kachari has been found guilty and 

convicted under Section 302 I.P.C. Section 302 I.P.C. prescribes punishment 

with death or imprisonment for life. Hence, considering the nature and 

gravity of the offence in my considered view no benefit under Section 360 

Cr.P.C. or under Section 3/4 of the Probation of offenders Act 1958 can be 

extended to the convicted accused person. 

 

44. Before passing sentence, I have heard the convicted accused person on the 

question of sentence under Section 235(2) of the Cr.P.C. and recorded his 

statement. The accused has prayed for leniency. 
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45. I have also anxiously considered the facts and circumstances of the case and 

the circumstances under which the murder was committed. The record does 

not display past blemish of the convict, but the convict had committed the 

offence with due deliberation. Be that as it may I am of the considered 

opinion that it is not the rarest of rare case and the convict also deserves 

some leniency. That being so, there is no alternative than to sentence him 

for life under Section 302 IPC. 

 

ORDER 

 

46. In the result accused Mohesh Kachari is sentenced to undergo life 

imprisonment under Section 302 I.P.C. and to pay fine of Rs. 10000/- only, 

in default rigorous imprisonment for six(6) months.  

 

47. It is ordered that the period of jail detention if any, already undergone by 

the convicted accused person during the period of investigation, enquiry or 

trial, shall be set off under Section 428 of the Cr.P.C. against the term of 

imprisonment imposed on him. 

 

48. The convicted accused person shall be furnished with a copy of this 

Judgment free of cost forthwith. 

 

49. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

50. Sent back the original case record of GR Case No. 163/2016 to the court of 

learned Chief Judicial Magistrate, Udalguri, with a copy of the Judgment, 

forthwith. 
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51. Judgment is signed, delivered and pronounced in the open court today the 

24th day of July, 2019. 

 

 

Dictated and Corrected 

 

(N. Talukdar)    (N. Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 53/2016 

APPENDIX 
(A) Prosecution Exhibits: 

Ext.1  : Postmortem report. 

Ext.2   : Seizure list. 

Ext.3  : Sketch map. 

Ext.4  : Charge sheet. 

Ext.5  : FIR 

(B) Materials Exhibits : 

M. Ext.1  : Axe. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW 1- MADAN RABHA. 

PW2- BISEK BARAIK. 

PW3- RABINDRA KACHARI. 

PW4- SMT. MINA KUMARI BARAIK. 

PW5- DR. B. K. SARMA. 

PW6- GANGA PRASAD SARMA. 

PW7- RAJESH ORANG. 

PW8- LAJRUSH EKKA. 

PW9- PURNA PATHAK. 

PW10- S.I. MAHENDRA NATH. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

 

(N.Talukdar) 
Addl. Sessions Judge. 

Udalguri. 


