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STATE OF ASSAM   -Vs-  SRI JIBION BAGLARI 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-89/2018 

u/s-376/417IPC 

THE STATE OF ASSAM-------- Sri ProlipBaglari(Informant). 

-Vs- 

SRI JIBION BAGLARI                      -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) MrRajib Sharma         : LdAddl. PP for the State. 

(2)MrP. Sutradhar: LdDefence Counsel. 

EVIDENCE RECORDED ON   :14.06.18, 20.08.18, 17.09.18, 26.10.18,  

                                              22.11.18, 10.12.18 &04.01.2019. 

ARGUMENTSHEARD ON         : 08.05.2019& 17.06.2019. 

JUDGMENT DELIVERED ON:06.07.2019. 

J U D G M E N T 

1.    The prosecution case in brief is that on 10.04.2018 one Sri 

ProlipBaglarilodged an FIR with the O/C Harisingha PS stating inter alia that the 

accused Sri JibionBaglari maintained relationship with his daughter Miss „S‟ 

(actual name is withheld to conceal the identity of alleged rape victim) out of 

love affair, thereby making his daughter pregnant. FIR further discloses that on 

10/04/2018 the people of the society wanted to hand over the informant‟s 

daughter to the accused but the accused refused to accept his daughter rather 

the accused had kept another girl with him.Hence the Case. 

2.     On receipt of the FIR,Harisingha P.S Case No-20/2018, u/s-376/406 IPC 

was registered against the accused Sri JibionBaglari. Investigation into the case 

was commenced and after the completion of usualinvestigation, charge-sheet 
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u/s-376/417 IPC was submitted against the accused Sri JibionBaglari, to face the 

trial.  

3.    In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the learned CJM, Udalguri and then the case was transferred 

to this Court for trial. 

4.    Trial of the case was commenced. The accused appeared before the Court 

to face trial. After hearing both the sides and perusing the case record, charges 

in writing u/s-376(1)/417IPC were framed. On being read over and explained 

the contents of charges u/s-376(1)/417 IPC, the accused pleaded not guilty and 

claimed to face the trial. 

5.Points for Determination:- After considering the materials on record, I have 

found the following points for determination- 

I) Whetherthe accused Sri JibionBaglaricommitted sexual intercourse with the 

victim „S‟ against her will or without her consent? 

II) Whether the accused dishonestly induced the victim „S‟ to deliver her body 

and chastity to him, who believingthe promise of marriage, delivered 

her body and chastity to the accused though the accused had no intent 

to carry out the promise? 

6.      To bring home its charges, the prosecution side examined as many as 

fourteen (14) witnesses namely,Sri ProlipBaglari as PW-1,SmtiUshaDebnathas 

PW-2,Miss „S‟ (victim)as PW-3, Smti NironiDaimarias PW-4, Sri MohitDaimarias 

PW-5, Sri JiskelBasumataryas PW-6, Smti RenuBaglarias PW-7, Sri 

RanjulDaimarias PW-8, Smti PramilaBaglarias PW-9, Smti MizingtiBasumatary as 

PW-10, Sri PremsonDaimari as PW-11, SI Powel Hazarika as PW-12, 

DrSujoyKarmakar as PW-13 and IO Kumud Ch. Sarma as PW-14.The prosecution 

side exhibitedtheFIR as Ext-1,Statement of Victim u/s-164 Cr.P.C as Ext-2, 

Charge-sheet as Ext-3, Medical Examination Report of Victim as Ext-4 &Sketch 

Map of PO as Ext-5. After the closure of prosecution evidence, theaccused was 

examined u/s-313 Cr.P.C, wherein his stand was of total denial.The accused 
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adducedthe defence evidence of one Miss RangjaliBaglari as DW-1. I have also 

heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the germane evidences on record. Let me 

first take up point no-I for decision. 

POINT NO-I: 

8.     In order to decide as to whether the accused committed rape on the 

victim, let me first reproduce the provision of Section-375 IPC, which defines 

rape. Section-375 IPC provides that a man is said to commit 'rape' who, except 

in the case herein after excepted, has sexual intercourse with a woman under 

circumstances falling under any of the following descriptions:-  

 Firstly --- against her will, 

Secondly -- without her consent,  

Thirdly - with her consent, when her consent has been obtained by putting her 

or any person in whom she is interested in fear of death or of hurt,  

 Fourthly-- when her consent, when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man 

to whom she is or believes herself to be lawfully married,  

Fifthly-- with her consent, when, at the time of giving such consent by reason of 

unsoundness of mind or intoxication or the administration by him 

personally or through another of any stupefying or unwholesome 

substances, she is unable to understand the nature and consequences of 

that to which she gives consent.  

Sixthly-- With or without her consent, when she is under eighteen years of age. 

Seventhly- when she is unable to communicate consent. 

9.      From the definition of rape, it reveals that the age of the prosecutrix and 

the consent of the prosecutrix are vital to determine as to whether the offence 

of rape has been committed or not.  
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10.      AGE OF THE VICTIM: As regards the age of the victim, the victim (PW-3) 

stated her age to be 20 years while giving her statement u/s-164 CrPC but the 

prosecution side has not exhibited any document to prove the age of the victim. 

Corroboration of the age of the victim is found from the medical examination 

report (Ext-4), wherein it is mentioned that the radiological age of the victim 

was 20-22 years at the time of her medical examination. So, in the absence of 

any other age proof document, this Court has to go by the medical evidence. So, 

it can be held that the victim (PW-3) was not below the age of 18 years at the 

time of the alleged sexual intercourse with her by the accused. 

11.    WHETHER THE ACCUSED HAD SEXUAL INTERCOURSE WITH THE 

VICTIM:Now coming to the next question as to whether the accused had infact 

indulged in sexual intercourse with the victimwith a promise to marry her, now 

let me turn to the evidences of the PWs.Victim (PW-3)stated in her deposition 

that she came to know the accused in the month of August, 2017 after she got a 

miss call in her number and since then both of them were talking with each 

other. PW-3 further stated that the accused used to visit her rented premise and 

committed sexual intercourse with her with a promise to marry her. PW-3 stated 

that from the month of September, 2017 her menstruation stopped and she 

became pregnant.PW-3 further stated that in the month of November, 2017 she 

left her rented room as her examination was over and after that the 

accusedused to meet her and indulged in sexual intercourse with her with a 

promise to marry her. PW-3 also stated that in the month of January and 

February also the accused committed sexual intercourse with her. PW-3 further 

stated that in the month of February, 2018 one girl called her in her phone and 

told her to leave the accused as she was in love with the accused and even after 

that the accused promised to marry her. PW-3 further stated that she was not 

knowing about the affairs of the accused with other girl. PW-3 further stated 

that on 09.04.2018 she had gone to the house of the accused on getting 

information that the accused had kept another girl in his house but she was 

taken back to her house by the people from the side of the accused with the 

promise that she would be taken back after discussion. PW-3 further stated that 
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after that one girl child was born to her out of her sexual relationship with the 

accused. During the cross-examination of the victim (PW-3), the defenceside did 

not specifically deny that the accused did not have sexual intercourse with the 

victim rather some suggestions put to the victim by the defence would otherwise 

imply that the accused admitted his physical relationship with the victim. Further 

during his examination u/s-313 CrPC, the accused did not deny his physical 

relationship with the victim. Giving more strength to the prosecution stand, DW-

1, who is the wife of the accused, admitted during her cross-examination in no 

uncertain term that she knew that Jibion (i.e the accused) and „S‟ (i.e the victim) 

had sexual relationship. On the face of such evidences, I do not find it necessary 

to refer the evidences of other PWs in this regard.  

12.   The evidence of doctor (PW-13), who examined the victim after the lodging 

of the FIR, shows that the victim was carrying pregnancy of thirty (30 +) weeks 

at the time of her examination on 11/04/2018. Further the victim had admittedly 

given birth to a girl child afterwards. Considering all the above cumulatively, this 

Court has no hesitation in holding that the accused had sexual intercourse with 

the victim.  

13.    CONSENT OF THE VICTIM EXISTED OR NOT : Now the question to be 

decided is as to whether the victim (PW-3) had consent i.e whether she 

voluntarily participated in sexual activity with the accused or as to whether the 

accused induced the victim for getting her involved in such activities. As stated 

above, the prosecution stand from the word go is that the accused had induced 

the victim for sexual intercourse with a promise to marry the victim and hence 

such a consent is not a consent within the meaning of Section-90 IPC. Albeit the 

defence stand is not clear but it seems from the nature of cross-examination of 

the victim (PW-3) that the defence stand is that the accused did not promise to 

marry the victim rather the victim herself maintained the relationship with the 

accused by force.  

14.     Now let me see as to whether the consent by the victim was given under 

any fear of injury or under a misconception of fact, the existence of which would 
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vitiate the consent. To make the point clear, let me now refer to some of the 

important judicial precedents in this regard. 

    15.     In Uday -Vs- State of Karnataka [(2003) 4 SCC 48] the Hon‟ble Supreme 

Court observed: 

          “………It therefore appears that the consensus of judicial opinion is 

in favour of the view that the consent given by the prosecutrix to 

sexual intercourse with a person with whom she is deeply in love 

on a promise that he would marry her on a later date, cannot be 

said to be given under a misconception of fact. A false promise is 

not a fact within the meaning of the Code. We are inclined to 

agree with this view, but we must add that there is no 

straightjacket formula for determining whether consent given by 

the prosecutrix to sexual intercourse is voluntary, or whether it is 

given under a misconception of fact. In the ultimate analysis, the 

tests laid down by the courts provide best guidance to the 

judicial mind while considering a question of consent, but the 

court must, in each case, consider the evidence before it and the 

surrounding circumstances, before reaching a conclusion, 

because each case has its own peculiar facts which may have a 

bearing on the question whether the consent was voluntary, or 

was given under a misconception of fact. It must also weigh the 

evidence keeping in view the fact that the burden is on the 

prosecution to prove each and every ingredient of the offence, 

absence of consent being one of them.” 

16.      In this regard, the observation of Hon‟ble Supreme Court in Pradeep 

Kumar @ Pradeep Kumar Verma -Vs- State of Bihar [AIR 2007 SC 3059] is 

worthy to refer here. In that case, the Hon'ble Apex Court observed: 

“The crucial expression in Section-375 IPC defines rape as 

against her will. It seems to connote that the offending act was 

done despite resistance and opposition of the woman. The Penal 
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Code does not define consent in positive terms but what cannot 

be regarded as consent is explained by Section-90 IPC which 

reads as follows: consent given firstly under fear of injury and 

secondly under a misconception of fact is not consent at all. That 

is what is explained in first part of Section-90 IPC. There are two 

grounds specified in Section-90 IPC which are analogous to 

coercion and mistake of fact which are the familiar grounds that 

can vitiate a transaction under the jurisprudence of our country 

as well as other countries. The factors set out in first part of 

Section-90 IPC are from the point of view of the victim and 

second part of Section-90 IPC enacts the corresponding provision 

from the point of view of the accused. It envisages that the 

accused has knowledge or has reason to believe that the consent 

was given by the victim in consequence of fear of injury or 

misconception of fact. Thus the second part lays emphasis on the 

knowledge or reasonable belief of the person who obtains the 

tainted consent. The requirements of both the parts should be 

cumulatively satisfied. In other words, the Court has to see 

whether the person giving the consent has given it under fear or 

misconception of fact and the court should also be satisfied that 

the person doing the act i.e. the alleged offender is conscious of 

the fact or should have reason to think that but for the fear or 

misconception, the consent would not have been given. This is 

the scheme of Section-90 IPC which is couched in negative 

terminology”. 

17.      Analyzing Uday's Case, the Hon'ble Supreme Court in Dilip Singh @ 

Dilip Kumar -Vs- State of Bihar [AIR 2005 SC 203] held as follows:  

“While we reiterate that a promise to marry without anything 

more will not give rise to misconception of fact within the 

meaning of Section-90 IPC, it needs to be clarified that a 

representation deliberately made by the accused with a view to 
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elicit the assent of the victim without having the intention or 

inclination to marry her, will vitiate the consent. If on the facts it 

is established that at the very inception of making of promise, 

the accused did not really entertain the intention of marrying her 

and the promise to marry held out by him was a mere hoax, the 

consent ostensibly given by the victim will be of no avail to the 

accused to exculpate him from the ambit of Section-375 clause 

second.”   

18.        I may also refer here the judgment of Hon‟bleGauhati High Court 

passed in MdJakir Ali –Vs- State of Assam [(2008) 2 GLR 264], 

wherein it was observed as follows:  

“Submission of the body by a woman under fear or 

misconception of fact cannot be construed as consented 

sexual act for the purpose of Section-375 IPC, for 

section-375 IPC requires voluntary participation by the 

victim not only after the exercise of intelligence based 

on the knowledge of the significance and moral quality 

of the act, but after having fully exercised the choice 

between resistance and assent.” 

19.     During the argument, the ldDefence Counsel submitted that it was the 

victim who forced the accused to maintain relationship with her without being 

influenced by any promise from the accused. In order to make the Court believe 

that the sexual intercourse between two adults out of love affair can not come 

within the definition of „rape‟ under section-375 IPC, the lddefence Counsel 

referred to the following two decisions- 

20.     Dr D.Muralidhar Sonar –Vs- State of Maharastra&Ors [Criminal 

Appeal No-1443 of 2018 arising out of SLP (Criminal) No. 6532 of 2018]. In that 

case the Hon‟ble SC in the facts of that case held that the allegation of rape was 

not sustainable. Perusal of the facts of that case show that the appellant who 

was serving a Medical Officer in a Primary Health Centre had physical 
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relationship with an Assistant Nurse who was a widow. The victim (nurse) 

alleged that she had fallen in love with the appellant and that she needed a 

companion as she was a widow and as such they were in a relationship with 

each other for quite some time and enjoyed each other‟s company. As such it 

was held in that case that the tacit consent given by the victim was not the 

result of any misconception of fact. So, this decision can not in any way come to 

the rescue of the accused here. 

21.  The decision of Hon‟ble Supreme Court in Uday -Vs- State of Karnataka [(2003) 4 

SCC 48] as referred to by the ld Counsel for the accused gives a general 

guideline for considering whether the consent was given under misconception of 

fact or it was  given voluntarily by the victim. In that case, the Hon‟ble Supreme 

Court observed: 

 “………It therefore appears that the consensus of judicial opinion is in 

favour of the view that the consent given by the prosecutrix to 

sexual intercourse with a person with whom she is deeply in love 

on a promise that he would marry her on a later date, cannot be 

said to be given under a misconception of fact. A false promise is 

not a fact within the meaning of the Code. We are inclined to 

agree with this view, but we must add that there is no 

straightjacket formula for determining whether consent given by 

the prosecutrix to sexual intercourse is voluntary, or whether it is 

given under a misconception of fact. In the ultimate analysis, the 

tests laid down by the courts provide best guidance to the 

judicial mind while considering a question of consent, but the 

court must, in each case, consider the evidence before it and the 

surrounding circumstances, before reaching a conclusion, 

because each case has its own peculiar facts which may have a 

bearing on the question whether the consent was voluntary, or 

was given under a misconception of fact. It must also weigh the 

evidence keeping in view the fact that the burden is on the 
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prosecution to prove each and every ingredient of the offence, 

absence of consent being one of them.” 

22.      Refuting the arguments advanced on behalf of the accused, MrRajib 

Sharma, the learned Additional Public Prosecutor, by referring to the evidences 

on record, submitted that there is sufficient evidence to show that the accused 

had falsely induced the victim to believe that he would marry her and by such 

false promise, he had deceitfully obtained her consent. He further submitted 

that the fact that the accused maintained physical relationship with the victim 

despite his existing relationship with another girl, whom he subsequently 

married, reflect the intention of the accused that he obtained the consent of the 

victim by misleading her with false promise to marry. So the ld Addl. PP argued 

that the consent was obtained by the accused by way of deception and the 

victim had given her consent to sexual intercourse with the accused under 

misconception fact and as such the same was not consent in the eye of law. 

23.       On the face of the rival submissions coupled with the judicial precedents 

referred above, let me now travel through the germane evidences on record to 

determine the point in hand.  

24.        EVIDENCE OF VICTIM:Turning to the evidence of victim, it can be seen 

that the victim (PW-3) stated in her deposition that she came to know the 

accused in the month of August, 2017 after she got a miss call in her number 

and since then both of them were talking with each other. PW-3 further stated 

that the accused used to visit her rented premise and committed sexual 

intercourse with her with a promise to marry her. PW-3 stated that from the 

month of September, 2017 her menstruation stopped and she became pregnant.  

PW-3 further stated that in the month of November, 2017 she left her rented 

room as her examination was over and after that the accused used to meet her 

and indulged in sexual intercourse with her with her with a promise to marry 

her. PW-3 also stated that in the month of January and February also the 

accused committed sexual intercourse with her. PW-3 further stated that in the 

month of February, 2018 one girl called her in her phone and told her to leave 
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the accused as she was in love with the accused and even after that the accused 

promised to marry her. PW-3 further stated that she was not knowing about the 

affairs of the accused with other girl. PW-3 further stated that on 09.04.2018 

she had gone to the house of the accused on getting information that the 

accused had kept another girl in his house but she was taken back to her house 

by the people from the side of the accused with the promise that she would be 

taken back after discussion. PW-3 further stated that after that one girl child was 

born to her out of her sexual relationship with the accused.  

25.      During the cross-examination of the victim (PW-3), the defence side gave 

a suggestion that the victim was calling the accused to her room but the same 

was denied by the victim. The aforesaid suggestion would imply that the 

accused used to visit the room of the victim. In this regard the evidence of PW-

2, in whose house the victim was residing as a tenant, is found corroborative. 

PW-2 deposed that she had seen the accused visiting the room of the victim 

twice.  

26.      EVIDENCE OF FAMILY MEMBERS: Corroboration of the deposition of 

victim (PW-3) is found from her family members. PW-1,who is the informant 

and the father of the victim, stated in his deposition that his daughter was 

studying in Harisingha Higher Secondary School by staying in a rented premise. 

PW-1 further stated that his daughter and the accused were in love with each 

other. On 09.04.2018 his daughter had gone to the house of the accused but 

the mother of the accused along with some other persons brought back his 

daughter to his house. On the next day he along with some villagers had gone 

to the house of the accused and a meeting was held in the field. PW-1 further 

stated that at that time his daughter was already pregnant from the accused. In 

that meeting the family members of the accused agreed to accept the child as 

and when his daughter would give birth but they were not ready to accept his 

daughter (victim). PW-1 further stated that his daughter has given birth to a 

female child in the hospital.PW-7, who is the mother of the victim, corroborated 

the stand of the informant (PW-1) and victim (PW-3) in material particulars. The 
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defence side cross-examined the aforesaid PWs at length but their evidences 

germane to the issue in hand have remained unshaken. 

27.     STANDS OF INDEPENDENT WITNESSES: Independent witnesses have 

also supported the prosecution case. PW-4 deposed that the accused promised 

to marry the victim and that the victim became pregnant out of their 

relationship. PW-4 further stated that the accused admitted in a village meeting 

that he caused the pregnancy of the victim but he refused to marry the victim. 

During cross-examination, PW-4 denied the vital suggestions but she admitted 

that since she did not witness the accused and the victim engaged in physical 

relationship, so she did not have personal knowledge as to for whose fault the 

incident took place. PW-5 and PW-6 deposed in the same line as that of PW-4. 

Both PW-5 and PW-6 admitted that they did not have personal knowledge as to 

for whose fault the incident took place. PW-8, PW-9, PW-10 & PW-11 deposed 

about the holding of meeting regarding the causing of pregnancy of the victim 

by the accused. During cross-examination, they admitted that they came to 

know about the pregnancy of the victim in that meeting.  

STANDS DURING DEFENCE EVIDENCE:  

28.     The accused adduced the evidence of his wife Miss RangjaliBaglari as 

DW-1. DW-1 stated that she came to know the accused in the year 2014 and 

since then they were in love with each other. DW-1 also stated that she came to 

know the victim „S‟ after her marriage with the accused. She also stated that „S‟ 

called in her mobile phone in the year 2017 and asked her as to whether she 

knew Jibion but she (DW-1) told her that she was in love with Jibion and told „S‟ 

not to indulge in their relationship but „S‟ told her that she was also in love with 

Jibion. Then she told „S‟ not to maintain relationship with Jibion. She further 

stated that Jibion also told her that „S‟ had been disturbing him on pretext of 

loving him but Jibion was not interested in „S‟. During cross-examination, DW-1 

admitted that she knew that Jibion and „S‟ had sexual relationship. DW-1 denied 

that Jibion is the father of the girl child born to „S‟. DW-1 admitted that she 

married Jibion about six months back. 
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29.   The ld Counsel for the accused referred to the decisions of Hon‟bleGauhati 

High Court passed in John Ali–Vs- State of Assam [2015(2) GLT 71] 

andNasir Ahmed –Vs- State of Assam [1996(III) GLT 533]in order to show 

the evidentiary value of the defence witness. 

30.   In John Ali’s Case, theHon‟bleGauhati High Court held that the defence 

witnesses are entitled to equal treatment with those of prosecution. Their 

evidences can not be discarded merely on the belief that they have given fake 

evidence. If their evidence is found to be credible after cross-examination, the 

same is required to be accepted giving weight to their evidentiary value.  

31.   In Nasir Ahmed’s case, it was held that it is not necessary for the 

defence to prove its case with the same rigour as the prosecution is required to 

prove its case. It is sufficient if the defence succeeds in creating a reasonable 

doubt on the prosecution case, which is sufficient to enable the Court to reject 

the prosecution version. 

WHETHER THE ACCUSED HAD INTENTION TO DECEIVE THE VICTIM FROM 

THE BEGINNING:  

32.   Whether the accused had intention to deceive the victim from the word go 

or such intention developed subsequently is a question which can be decided 

from the conduct of the accused. At this juncture, the ld Addl. PP has drawn my 

attention to one of the general principles laid down by the Apex Court in Dilip 

Singh @ Dilip Kumar -Vs- State of Bihar [AIR 2005 SC 203]. In that case, 

the Apex Court held that for the purpose of determining as to whether „consent‟ 

existed or not, not only the previous conduct of the accused but even his 

contemporaneous acts or subsequent conduct can be legitimate guides.  

33.     It can be seen from the nature of cross-examination of the PWs that the 

defence stand is that the victim (PW-3) maintained relationship with the accused 

by force despite her knowledge that the accusedwas already in relationship with 

another girl. It can also be seen that the accused admitted in his examination 

u/s-313 CrPC that he was already in love with one RangjaliBaglari which was 

known to the victim (PW-3) but despite that the victim maintained relationship 
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with him by force. Victim (PW-3) herself stated that in the month of February, 

2018 one girl called her in her phone and told her to leave the accused as she 

was in love with the accused and even after that the accused promised to marry 

her. PW-3 further stated that she was not knowing about the affairs of the 

accused with other girl. PW-3 further stated that on 09.04.2018 she had gone to 

the house of the accused on getting information that the accused had kept 

another girl in his house but she was taken back to her house by the people 

from the side of the accused with the promise that she would be taken back 

after discussion. So, it is seen that the victim (PW-3), after coming to know 

about the existing affair of the accused with another girl, hadgone to the house 

of the accused. The accused should not have maintained physical relationship 

with the victim when he was already in relationship with another girl, whom he 

subsequently married. Admittedly the accused married DW-1 during the 

pendency of this case.  

34.    It is otherwise admitted position that the accused used to visit the rented 

room of the victim (PW-3), be it on pressure from the victim or out of his own 

will. When the accused was admittedly in relationship with another girl (DW-1), 

he should not have visited the rented room of the victim under any 

circumstances. If the accused was forced in such a manner that he had no 

option but to visit and maintain relationship with the victim, he should have 

taken recourse to social meeting or legal remedy to lodge his grievances against 

the victim but the accused did not do so rather he carried on relationship with 

the victim. So it is apparent that the accused was fulfilling his lust by 

maintaining physical relationship with the victim (PW-3) during his existing 

relationship with DW-1. DW-1 herself admitted that she knew that the accused 

and the victim had sexual relationship. Meaning thereby the accused had an 

intention to deceive the victim from the time he started his relationship with the 

victim.  

35.      From the aforesaid discussion, it is evident that the accused had sexual 

intercourse with the victim by promising to marry her without any intention to 

execute the promise from the very beginning. Having love affair of a girl/woman 
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with the opposite sex is not a sin in the eyes of law but that by no stretch of 

imagination would imply that the other side will have automatic access to such 

girl‟s body for sexual intercourse unless of course such girl allows the same 

without being influenced by any promise. In this case, the evidences on record 

as appreciated above go to show that the victim (PW-3) had allowed herself in 

sexual activity with the accused under the misconception of fact that the 

accused would marry her and but for such misconception, she would not have 

given her consent and the defence side has failed to bring out anything to show 

that the victim had indulged in sexual activity with the accused without being 

deceived in any way. So such a consent is not consent within the meaning of 

Section-90 IPC and hence the existence of such misconception in the mind of 

the victim has vitiated her consent. 

36.       The defence side has failed to demolish the stands of the aforesaid PWs 

by way of cross-examination except for giving some suggestions which were 

denied by the witnesses. It is admitted position of law that suggestions which 

are denied by the witnesses would not provide any help to the defence. In Bilal 

Ahmed Barlaskar -Vs- State of Assam [(2013)4 GLR 160] the 

Hon‟bleGauhati High Court held that mere suggestion not supported by any 

specific statement made by the accused person and not supported by any 

defence evidence has no evidentiary value. It is settled law that suggestions 

denied is no evidence and no importance could be attached to such suggestions 

made during cross examination. 

37.      I have given due consideration to the defence evidence i.e the evidence 

of DW-1 but the evidence of DW-1 has not been able to bring out anything to 

disbelieve the prosecution stand.  

DELAY IN LODGING FIR: 

38.   The lddefence Counselsubmitted during his argument that the prosecution 

case is a concocted one for which the FIR was lodged after a long time without 

explaining the delay in lodging the same. In response to the aforesaid argument 

of the ldDefence Counsel, the ld Addl. PP submitted that the delay in lodging the 
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FIR in the instant case was due to the fact that the victim was under firm belief 

during her first stage of pregnancy period that the accused would marry her as 

per his promise and as such there was no occasion for lodging the FIR by the 

victim. Further when the family members of the victim came to know about her 

physical relationship with the accused, they along with the victim had gone to 

the house of the accused and then local „bichar‟ was also convened but the 

accused refused to marry the victim. The ld Addl. PP thus argued that such 

unsuccessful attempt on the part of the victim and her family members to reach 

a solution had taken time and hence such delay cannot be said to be 

unexplained delay. Perusal of the evidence on record vindicates the stand of the 

ld Addl. PP. Informant (PW-1), Victim (PW-3)along with other independent 

witnesses deposed that there was a meeting in the village in this regard but the 

same could not yield any result and as such there was some delay in filing the 

FIR.Having heard both the sides, I am of the considered opinion that it is always 

not necessary that all the details of delay should be explained in the FIR itself 

rather the reason for delay in lodging FIR may/can be implied from the 

evidences of the PWs. There is no dearth of evidences in this case to show that 

there was local meeting/‟bichar‟ before lodging the FIR and that has obviously 

consumed reasonable time. 

39.      The ld Counsel for the accused further submitted that the FIR is silent on 

the alleged promise by the accused to marry the victim. Perusal of the FIR (Ext-

1) vindicates the stands of the lddefence Counsel. Albeit the FIR should not 

necessarily be an encyclopedia of events describing each and everything of an 

incident but it should necessarily contain the basic particulars of an offence 

alleged to have been committed. In this case the FIR was not lodged by the 

victim herself rather the FIR was lodged by the father of the victim. But in her 

statement u/s-164 CrPC (Ext-2), the victim has in no uncertain term mentioned 

about the promise made by the accused to marry her before indulging in sexual 

relationship with her. Such statement which was recorded after two (2) days of 

lodging the FIR cannot be discarded. Further the victim (PW-3) corroborated the 

same while deposing before the Court.     
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40.  I have gone through the judgments as referred to by the lddefence Counsel 

in details. The ratio of the decisions of the aforesaid cases cannot be squarely 

made applicable in the instant case, for the reason that the evidence on record 

in this case, which has been appreciated above, have left no room for doubt that 

the accused had intention to deceive the victim right from the beginning and by 

playing such deception by way of inducing a belief in the mind of the victim that 

he would marry the victim, the accused had indulged in sexual relationship with 

the victim. The consent of the victim for physical relationship with the accused 

was, thus, obtained by the accused by playing deception. So the aforesaid 

judicial precedentscan not rescue the accused from the situation where he is 

in.Hence as stated earlier,such consent is not „consent‟ within the meaning of 

Section-90 IPC and the existence of such misconception in the mind of the 

victim has vitiated her consent. 

41.        Considering all the above in its entirety, I have no hesitation in holding 

that the prosecution has succeeded in proving beyond reasonable doubt that the 

accused had sexual intercourse with the victim „S‟ against her will and without 

her consent within the meaning of Section-375 IPC. Hence the point in hand is 

decided in favour of the prosecution. 

POINT NO-II: 

42.    Further allegation of the prosecution is that the accused cheated the 

victim by dishonestly inducing her to submit to sexual intercourse with him with 

a promise to marry her. So the prosecution has to bring home the ingredients of 

an offence u/s-417 IPC. To prove the charge u/s-417 IPC, the prosecution has to 

prove the following ingredients of cheating as defined u/s-415 IPC:-  

(i) deception of a person;  

 (ii) whereby, fraudulently or dishonestly, inducing the person, so deceived, to 

deliver any property to any person or to consent that any person 

shall retain any property, or  

 (iii) intentionally inducing that person to do or omit to do anything, which he 

would not do or omit if he were not so deceived, and which act or 
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omission causes or is likely to cause damage or harm to that person 

in body, mind, reputation or property.  

43.    It is settled law that in order to make out a case of vitiated consent i.e. a 

consent based upon an unfulfilled promise of marriage, or to make out a case of 

deception or deceiving any person by intentionally inducing the person, who was 

deceived to do anything, which he/she would not do if he/she were not so 

deceived, the prosecution has to establish that the necessary mens rea or the 

intention to deceive was present at the time of commission of the act 

complained of or at the time the promise to marry was made.  

44.    When an accused makes a false promise to marry, which he never intends 

to carry out and thereby induces the victim so deceived, to have with him sexual 

act, which the victim would not have indulged in or permitted, had she not been 

induced by such deception and when such act of having sexual intercourse by 

her with the accused causes or likely to cause damage or harm to her body, 

mind or reputation, the act of the accused would amount to cheating. Thus 

when a woman is induced to part with her chastity or virginity, which is the most 

valued possession of hers, the person, who induces the woman by making false 

representation, would be liable for punishment under Section 417 IPC, if such 

sexual intercourse of the victim with such a person, causes or likely to cause, 

damage or harm to her body, mind or reputation. 

45.      During argument, the lddefence Counsel submitted that the accused did 

not deceive the victim rather the victim herself maintained relationship with the 

accused by force and as such there was no question of any deception by the 

accused. The ld Counsel referred to the following judgments of Hon‟bleGauhati 

High Court in support of defence stand. 

46.  In TapanSaikia –Vs- State of Assam [2018 (5) GLT224], the 

Hon‟bleGauhati High held that one has to bear in mind the distinction between 

cheating and mere breach of promise or breach of contract. In that case it was 

held that though the marriage was settled by the elderly members of both the 

families and the same could not be materialized for whatever reason, such act or 
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omission in not keeping the promise, per se, does not amount to cheating in the 

absence of evidence that the petitioner had fraudulent or dishonest intention at 

the beginning of the transaction i.e the settlement of marriage.  

47.      I have gone through the facts of the aforesaid case and found that the 

marriage was settled through negotiations between the family members of both 

the sides and the date of marriage was also fixed. In that case the Court also 

found that the factum of deception at the time of settlement of marriage was 

totally absent. Under such facts and circumstances, the Court held that mere 

refusal of the accused/petitioner to marry the victim subsequently cannot 

expose him to criminal liability of cheating in as much as breach of contract or 

breach of promise and the offence of cheating are not the same. But the facts of 

the present case is completely different in as much as in this case the accused 

has maintained physical relationship with the victim despite his existing affair 

with another girl, whom the accused admittedly married during the pendency of 

this case.  

48.     In Sri JadabanandaSaikia –Vs- State of Assam [Crl.A -01/2006], the 

Hon‟bleGauhati High Court set aside the conviction of the accused/appellant as 

there was nothing to show that the accused/appellant had induced the victim to 

have sexual intercourse with him with the promise to marry her as the victim 

was a consenting party having love affair between them for about three years.  

49.      I have gone through the facts of the aforesaid case and found that the 

victim of that case nowhere deposed that there was any promise on the part of 

the accused/appellant to marry her. But in the case in hand, the victim‟s stand is 

that the accused indulged in physical relationship with her by promising to marry 

her. So, the defence cannot take any advantage out of the aforesaid decision.  

50.      Reverting to the case in hand, the evidences on record as appreciated 

while deciding point no-1 convincingly proves that the accused, by making false 

promise that he would marry the victim, had indulged in sexual activity with the 

victim despite his existing relationship with another girl (DW-1) at that time. 

Admittedly the accused had married that girl (DW-1)lateron. Making of such 



SESSIONS-89/2018                                        Page 20 of 23 
 

STATE OF ASSAM   -Vs-  SRI JIBION BAGLARI 

false promise is nothing but deception played on the victim by the accused and 

by such deception, he induced the victim to have sexual intercourse with him. 

This, in turn, proves that but for the deception practiced by the accused on the 

victim, she would not have had sexual intercourse with him. Such deception has 

without any iota of doubt caused harm to the mind and reputation of the victim 

as the victim has already given birth to a child out of the sexual intercourse of 

the accused with her.  

51.      Now the question is as to whether the accused had intention to deceive 

the victim at the time of commission of the act complained of or at the time the 

promise to marry was made by him. The aforesaid question has already been 

decided in affirmative in the preceding point. The presence or absence of such 

intention can be gathered from the facts and circumstances of the case and 

more often than not such intention can be gathered from the conduct of the 

accused. It can be seen from the materials on record that the accused 

maintained physical relationship with the victim despite the fact that he was 

already in relationship with another girl namely, RangjaliBaglari, whom the 

accused married afterwards. The accused produced RangjaliBaglari before the 

Court as his defence witness as DW-1. DW-1 admitted that she married Jibion 

about six (6) months back. Had the accused no intention to deceive the victim, 

he would not have entered into marriage with DW-1 during the pendency of this 

case and while he was still in relationship with the victim. Maintaining 

relationship with another girl (DW-1) during the continuance of his relationship 

with the victim make it apparent that theaccused had intention to deceive the 

victim at the time the promise to marry was made by him. Meaning thereby the 

accused had no intention to execute his promise to marry the victim right from 

the beginning as he was already in relationship with DW-1 when he had contact 

with the victim (PW-3).  Such conduct of the accused goes to show that the 

accused had intention to deceive the victim from the time he indulged in sexual 

relationship with the victim (PW-3). 

52.     From the above adumbration, it can be held that the prosecution has 

been able to prove beyond reasonable doubt that the act of the accused also 
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amounts to an offence of cheating punishable under Section-417 IPC. Hence this 

point is also decided in favour of the prosecution. 

53.     From the above appreciation of evidences and the decisions reached in 

the foregoing points, it can be said that the prosecution has succeeded in 

proving beyond reasonable doubt that the accused Sri JibionBaglaricommitted 

rape and cheating on the victim as alleged. As such accused Sri JibionBaglariis 

convicted u/s-376(1)/417 IPC. 

BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS ACT, 1958: 

54.      As far as the benefit of probation to convict Sri JibionBaglariunder the 

relevant provisions of the Probation of Offenders Act, 1958 is concerned, this 

Court is of the considered opinion that if such a person is allowed to go scot-free 

without giving any punishment by extending the benefit of Probation of 

Offenders Act, the same would give a wrong message to the like-minded 

criminals in the society and would give them encouragement to commit such 

crime in future. As such the benefit of probation under the Probation of 

Offenders Act, 1958, is not granted to the convict Sri JibionBaglari. 

HEARING ON SENTENCE: 

55.     Convict Sri JibionBaglariis heard on the question of sentence. He pleaded 

for leniency in sentence on the ground that he has to look after his aged 

parents, who are dependent on his earnings. The convict also pleaded for 

leniency in sentence on the ground of his young age. I have also duly taken into 

account the gravity of the offences committed by the convict. Crime against 

young woman has increased manifold in recent times. The social impact of such 

crime against woman can not be lost sight of and hence such criminals can 

notbe shown extraordinary leniency. Considering all these aspects vis a vis the 

nature of offences committed by the convict, this Court is of the considered 

opinion that imposing a sentence of rigorous imprisonment (R.I) for seven  (7) 

years and a fine of Rs-10,000/- i/d to simple imprisonment for two months, for 

offence u/s-376(1) IPC and rigorous imprisonment (R.I) for one  (1) year for 

offence u/s-417 IPC on the convict would meet the ends of justice. 
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SENTENCE & ORDER: 

56.     The convict Sri JibionBaglariis, thus, sentenced to rigorous imprisonment 

(R.I) for seven (7) years and a fine of Rs-10,000/- i/d to simple imprisonment 

for two months, for offence u/s-376(1) IPC and rigorous imprisonment (R.I) for 

one  (1) year for offence u/s-417 IPC. Both the aforesaid substantive sentences 

shall concurrently. The period already undergone by the convict in judicial 

custody in connection with this case be set off with the substantive sentences 

imposed in view of Section-428 CrPC. Further I also recommend the appropriate 

authority of District Legal Services Authority, Udalguri to consider granting of 

compensation to the victim and herchild under the Assam Victim Compensation 

Scheme.  

57.     Judgment in separate sheets is tagged with the CR. 

58.      A copy of the judgment be given free of cost to the convict Sri 

JibionBaglari. 

59.    Let a copy of the judgment be also sent to the learned District Magistrate, 

Udalguri as per Section-365 Cr.P.C 

60.      The convict be sent to District Jail, Udalguri to serve out the sentence. 

61.      Given under my hand and seal of this Court on this 6thday of July, 2019. 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 

 

APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1 : Sri ProlipBaglari; 

          II) PW-2                          : SmtiUshaDebnath; 
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 III) PW-3  : Miss „S‟ (victim); 

 IV) PW-4   : Smti NironiDaimari; 

 V) PW-5    : Sri MohitDaimari; 

         VI) PW-6   : Sri JiskelBasumatary 

 VII) PW-7                          : Smti RenuBaglari 

        VIII) PW-8   : Sri RanjulDaimari 

          IX) PW-9                           : Smti PramilaBaglari 

           X) PW-10                          : Smti MizingtiBasumatary; 

           XI) PW-11                      :Sri PremsonDaimari; 

          XII) PW-12                        : SI Powel Hazarika; 

          XIII) PW-13                       : DrSujoyKarmakar& 

XIV) PW-14                       :IO Kumud Ch. Sarma. 

2.   PROSECUTION EXHIBITS-            

I) Ext-1     : FIR; 

 II) Ext-2 :Statement of victim u/s-164 Cr.PC; 

 III) Ext-3  : Charge-sheet; 

 IV) Ext-4  : Medical Report of Victim; 

          V) Ext-5  : Sketch Map of PO. 

3.    DEFENCE WITNESSES          : Nil 

4.    COURT WITNESSES/EXHIBITS: Nil.                      

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 


