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STATE OF ASSAM   -Vs-  SRISANI RABHA @ JITEN RABHA & ONE 

 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-04/2019 

u/s-365/376 DIPC 

THE STATE OF ASSAM--------„X‟ (Informant/victim). 

-Vs- 

1. SRI SANI RABHA @ JITEN & 

2. JAYANTA BORA-------- Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) Mr B. K Chetry: LdAddl. PP for the State. 

(2)MrTarunBoro  : LdDefence Counsel. 

EVIDENCE RECORDED ON             :26.02.19, 16.03.19, 30.03.19,  
26.04.19 & 13.06.19. 
 
ARGUMENTSHEARD ON               : 19.07.2019. 

JUDGMENT DELIVERED ON:29.07.2019. 

J U D G M E N T 

1.    The prosecution case in brief is that on 01/10/2017 one Miss „X‟ (actual 

name is withheld) lodged an FIR with the Officer-in-Charge ofTangla PS stating 

inter alia thaton 29/09/2017 at about 8 pm she had gone to TanglaGaon along 

with her friend Smti JunukaRabha to watch Durga Puja but while she was talking 

with her other friend Sri RajaniDeka, accused Sri Jayanta Bora and Sri 

SaniRabha chased away her friend RajaniDeka therefrom and misbehaved with 

her and also snatched away her mobile handset. After that SaniRabha took her 

by force with him in his bike for the purpose of marrying her. Hence the Case. 

2. On receipt of the FIR,Tangla P.S Case No-129/2017, u/s-294/366/379 IPC 

was registered against the accused persons namely, Sri Sani Rabha and Sri 

Jayanta Borah. Investigation into the case was commenced and after the 
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completion of usualinvestigation, charge-sheet u/s-365/376D IPC was submitted 

against the aforesaid accused persons, to face the trial.  

3.   In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the ld CJM, Udalguri and then the case was transferred to 

this Court for trial. 

4.     Trial of the case was commenced. The accusedpersons namely, Sri Sani 

Rabha and Sri Jayanta Borah appeared before the Court to face trial. After 

hearing both the sides and perusing the case record, charges in writing u/s-

365/376DIPC were framed. On being read over and explained the contents of 

charges u/s-365/376D IPC, the accused persons pleaded not guilty and claimed 

to face the trial. 

5.Points for Determination: - After considering the materials on record, I 

have found the following points for determination- 

I) Whether on 29/09/2017 at about 8 pm, the accused persons namely, Sri Sani 

Rabha and Sri Jayanta Borah, in furtherance of their common intention, 

abducted „X‟ from Durga Puja Pandal of Tangla with the intention of causing her 

wrongfully and secretly confined? 

II) Whether on the same date, the aforesaid accused persons,by acting in 

furtherance of their common intention, committed rape on „X‟ by keeping her in 

a house at Tangla? 

6.   To bring home its charges, the prosecution side examined as many as ten 

(10) witnesses namely,Miss „X‟ (informant/victim) as PW-1,Miss JunukaRabhaas 

PW-2, Sri SanteshwarRabha as PW-3, Sri DhaneshwarRabhaas PW-4,Sri 

AmritRabhaas PW-5, Sri RajniRabhaas PW-6, DrSujoyKarmakaras PW-7, Sri 

RajenKacharias PW-8, WSI Jamuna Das as PW-9 and ASI Turan Chandra Nath 

as PW-10.The prosecution side exhibitedtheFIR as Ext-1,Statement of Victim 

u/s-164 Cr.P.Cas Ext-2, Medical Examination Report of Victim as Ext-3 and 

Charge-sheetas Ext-4.After the closure of prosecution evidence, theaccused 

persons wereexamined u/s-313 Cr.P.C, wherein their stands were of total 
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denial.The accused personsdeclined toadduceddefence evidence. I have also 

heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.     To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate and appreciate the evidences on record. 

POINT NO-I: 

8. Before venturing into the appreciating the evidences of PWs, let me at first 

put on record the arguments advanced by both the sides. The ld Counsel for the 

accused persons argued that the accused persons did not kidnap/abduct the 

victim rather the victim had gone to the accused Sani Rabhaout of her own will. 

It was also argued by the lddefenceCounsel that the accused persons did not 

commit rape on the victim.Per contra, the ld Addl. PP submitted that the 

prosecution has been able to prove that the accused persons abducted the 

victim and then committed rape on her. 

9.  To constitute an offence under Section-365 of IPC, the following 

ingredients are to be established by the prosecution – 

 (a) that the accused kidnapped or abducted the victim as understood in  

section 360 or 361 of IPC or abducted the victim as understood in section  

362 of IPC; 

        (b) that the accused did so with intent to confine such person secretly and  

wrongfully; 

        (c) that the accused had such intention while abducting or kidnapping   

such person. 

.  
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10.     Section 361 of IPC provides that whoever takes or entices any minor 

under sixteen years of age if a male, or under eighteen years of age if a female, 

or any person of unsound mind, out of the keeping of the lawful guardian of 

such minor or person of unsound mind, without the consent of such guardian, is 

said to kidnap such minor or person from the lawful guardianship. 

11.     Section 362 of IPC defines abduction as follows– “Whoever by force 

compels, or by any deceitful means induces, any person to go from any place, is 

said to abduct that person.” 

12.   The age of the victim girl is a determinable question in this case to assess 

the validity of consent, if any, on the part of the victim. In this case, the victim 

(PW-1) stated her age as 18 years while giving her statement u/s-164 CrPC. 

Prosecution side has failed to produce any age proof certificate of the victim and 

hence we have to go by the radiological age of the victim. As per the evidence 

of MO (PW-7), the radiological age of the victim was 20-22 years at the time of 

her examination. Hence there is no doubt that the victim was a major girl at the 

time of the alleged incident.  

13.Now let me see as to whether the accused persons induced the victim to go 

with them. Victim (PW-1) stated in her deposition that on 29/09/2017 she had 

gone to TanglaGaon to enjoy Durga Puja along with her friend JunukaRabha. At 

that time she met her boyfriend RajaniDeka and while she was talking with her 

boyfriend RajaniDeka, accused SaniRabha along with the accused Sri Jayanta 

Bora caught her and snatched her mobile. After that JayantaBora gagged her 

mouth and told Sani Rabha to bring his bike. But surprisingly JunukaRabha 

(PW-2), who was admittedly with the victim (PW-1), did not witness the 

incident. PW-2 stated in her deposition that on 29/09/2017 she had gone to 

TanglaGaon to enjoy Durga Puja along with the informant „X‟ and RajaniDeka. 

She stated that „X‟ and RajaniDeka were talking and she was following them and 

after that two boys had come to that place and caught her by hand but she 

freed herself by biting on their hands. PW-2 further stated that „X‟ was missing 

from that place at that time and after that she informed the mother of „X‟ and 
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then on the next day „X‟ was found in the house of accused Sani Rabha. So, PW-

2 is silent as to who abducted the victim (PW-1) or as to how the victim was 

abducted on that day. Again PW-3, who is the uncle of the victim, stated in his 

deposition that in the evening time, JunukaRabha(PW-2) informed them that 

Sani Rabha had taken away „X‟ in a bike while „X‟ was talking with one 

RajaniDeka. But PW-6, who is the father of the victim, stated in his deposition 

that about one and half year ago, his daughter „X‟ along with JyotimaRabha had 

gone to enjoy the Durga Puja at TanglaGaon. In the evening time, his daughter 

did not return home and on the next morning they came to know from one 

relative that „X‟ was in thehouse of the accused SaniRabha. So, the stand of PW-

3 that they came to know about the incident from JunukaRabha (PW-2) is not 

supported by the father of victim i. PW-6. Prosecution has failed to explain as to 

why JunukaRabha (PW-2) did not inform the family members of the victim about 

the incident despite the fact that she was with the victim at the time of the 

alleged incident. Further the prosecution has also failed to examine RajaniDeka 

(i.e the boyfriend of victim) who was with the victim at the time of the alleged 

incident. Such withholding of vital witness from being produced in the witness 

box gives a presumption against the prosecution as per illustration (g) to 

section-114 of the Indian Evidence Act.   

14.   Further it can be seen that the informant/victim had given different version 

of the incident at different time. Firstly, she narrated in the FIR that the incident 

took place while she was watching puja at TanglaGaon along with her friend 

RajaniDeka. Secondly, while giving statement u/s-164 CrPC the victim stated 

that the accused persons caught her by hand and took her in a bike while she 

was returning home with RajaniDeka after watching Puja at Tangla. Thirdly, 

while deposing before the Court, the victim (PW-1) stated that on 29/09/2017 

she had gone to TanglaGaon to enjoy Durga Puja along with her friend 

JunukaRabha. At that time she met her boyfriend RajaniDeka and while she was 

talking with her boyfriend RajaniDeka, the accused persons Sri Jayanta Borah 

and Sani Rabha caught her and snatched her mobile. PW-1 further stated that 

after that JayantaBora gagged her mouth and told Sani to bring his bike and 
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after that the accused Sani Rabha took her to his house at Bhergaon. So, it is 

seen that the informant/victim kept on changing her version of incident.   

15.     Further victim (PW-1) admitted in her cross-examination that many 

people were coming through the road where the incident took place. She also 

admitted that she watched Puja in many Pendals on that day and met some 

people on the way while she was being taken to the house of the accused Sani 

Rabha in his bike but she did not inform any one about the incident. PW-1 also 

admitted that she met the family members of the accused Sani Rabha on the 

next morning and she had talk with them and she sat together with them. If the 

victim was a non-consenting party, she would have certainly raised hue and 

crywhile she was being taken or in the house of the accused but PW-1admittedly 

did not do so.  

16.    What it is apparent from the aforesaid discussion is that the accused 

persons did not induce the victim to go with them and as such it is redundant to 

discuss the other ingredients of Section-365IPC. The principle of criminal 

jurisprudence is that the prosecution has to prove its case beyond reasonable 

doubt and in case of any doubt, the benefit of doubt has to be given to the 

accused. On the basis of the aforesaid appreciation of evidences of PWs, it can 

be said that the prosecution has failed to prove beyond reasonable doubt that 

the accused persons namely, Sri Sani Rabha and Sri Jayanta Borainduced Miss 

„X‟ to go with themwith the intention of causing her wrongfully and secretly 

confined. Hence the point in hand is decided against the prosecution. 

POINT NO-II: 

17.    Further allegation of the prosecution is that the accused persons, by acting 

in furtherance of their common intention,committed rape on the victim. The 

defence stand, as stated earlier, is that the accused persons did not commit rape 

on the victim (PW-1). On the face of the above, let me appreciate the germane 

evidence on record. The most vital witness i. the victim (PW-1) stated in her 

deposition thatthe accused Sani Rabha took her to his house at Bhergaon and 

on that night accused Sani Rabha committed sexual intercourse with her. So the 
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victim (PW-1) did not whisper that the accused Sani Rabha committed sexual 

intercourse with her by force and against her will. Further PW-1 did not implicate 

the other accused Jayanta Borafor committing rape on her.  

18.     Further the victim, who happened to be the informant also, did not 

whisper about commission of rape on her in her FIR (Ext-1). This is a vital 

omission in the FIR and the same has created serious doubt on the veracity of 

the prosecution stand. Such allegation seems to be an after-thought one. 

Further in her statement u/s-164 CrPC, the victim stated that she did not 

understand in the night as to what had happened with her in the night but she 

could understand in the morning that she was raped by the accused persons. 

Here she alleged commission of rape on her by both the accused persons.But in 

her evidence before the Court, the victim (PW-1) stated that on that night 

accused Sani Rabha committed sexual intercourse with her. So during her 

evidence in Court, PW-1 did not implicate the other accused Jayanta Bora. All 

these contradictions have created sufficient doubt on the veracity of testimony 

of the victim regarding the commission of rape on her. Under such 

circumstances, the evidence of the victim (PW-1)can not be relied upon to base 

the conviction for rape. The facts and circumstances under which the victim had 

gone with the accused Sani Rabha, it can be said that the physical relationship, 

if any, between the accused Sani Rabhaand the victim, was done out of their 

mutual consent. Reference may be made here to the judgment of 

Hon‟bleGauhati High Court passed in JayramJaiswal -Vs- State of Assam 

[2016(3) GLT 542], wherein it was held that when the statement of prosecutrix 

is not reliable and acceptable, the accused cannot be convicted of an offence of 

rape. 

19. The principal of the criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. In the light of aforesaid discussion, it can 

be said that the prosecution has failed to prove beyond reasonable doubt that 

the accused persons namely, Sri Sani Rabha and Sri Jayanta Boracommittedrape 
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on the victim Miss „X‟. Hence the point in hand isalso decided against the 

prosecution. 

20.    On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused persons namely, Sri Sani Rabha and Sri Jayanta 

Borabeyond reasonable doubt. As such, the accused persons are acquitted of 

the chargesleveled against them. So, the accused persons be set at liberty 

forthwith. 

21.      The bail-bondsfor the accused personswould remain in force for the next 

six (6) months in view of Section- 437-A Cr.P.C. 

22.      Given under my hand and seal of this Court on this 29th day of July, 

2019.   

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1: Miss „X‟ ; 

          II) PW-2                            :Miss JunukaRabha; 

 III) PW-3  : Sri SanteshwarRabha; 

 IV) PW-4   : Sri DhaneshwarRabha; 

          V) PW-5                                : Sri AmritRabha; 

          VI) PW-6                               : Sri RajniRabha; 

          VII) PW-7                              : DrSujoyKarmakar; 

          VIII) PW-8                             : Sri RajenKachari; 

          IX) PW-9                               : WSI Jamuna Das and 

   X) PW-10                               : ASI Turan Chandra Nath. 

2.   PROSECUTION EXHIBITS-            

I) Ext-1     : FIR; 

           II) Ext-2:Statement of victim u/s-164 Cr.PC; 

           III) Ext-3                              : Medical Report of Victim;  

 IV) Ext-4   : Charge-sheet. 

3.    DEFENCE WITNESSES              : Nil 

4.    COURT WITNESSES/EXHIBITS   : Nil.                      

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 


