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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Sri P. Saikia,  
      Sessions Judge,  
        Udalguri.  
 

Crl. Appeal No. 27/2017 

 

   Sri Pranjan Deka.......... .Apellant/Respondent No.1. 

     -Vs-  

   Smti. Pranati Deka……….Respondent/Aggrieved person.  

Appearance :  

 For the appellants    : Mrs Latika Deka, Advocate 

 For the respondent : Mr. T.C. Boro, Advocate  

 Date of hearing      : 21.5.2019. 

 Date of judgment   : 6.6.2019. 

 

J U D G M E N T 

 

1. The instant appeal is filed U/S 29 of the Protection of Women 

from Domestic Violence Act,2005 for setting aside the order dated 16.12.2017 

passed by learned Judicial Magistrate, First Class, Udalguri in connection with 

D.V. Act Case No.16/2017 directing the appellant/respondent No.1 to pay 

Rs.3000/- per month to the aggrieved person  as interim maintenance from 

the date of order.  

2. The brief fact leading to filing this appeal is that respondent/ 

aggrieved person has filed an application U/S12 of the Protection of Women 

from Domestic Violence Act, 2005 against her husband Appellant/Respondent 

No.1 and three others seeking several relieves. Later on, the 

respondent/aggrieved person had also filed a separate petition bearing 

Petition No.1623/17 on 04-08-17 for getting interim maintenance of Rs. 

5,000/- per month and also grant an amount of Rs. 20,000/- for litigation cost 
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and also prayed to give zimma of stridhana lying at the home of the 

respondents. 

3. The key contentions in the main petition are that the  

Respondent/Aggrieved Person got married to Appellant/ Respondent No.1 on 

12-05-2016 in accordance with Hindu rites and rituals and at the time of 

marriage parents and relatives of the aggrieved person gave some articles as 

stridhana. After completion of marriage the aggrieved person/respondent was 

taken along with the stridhana articles to her matrimonial home by 

appellant/respondent No.1 and co- habited as husband and wife. Their 

marriage life was happy and blissful for about 15/20 days. Thereafter, the 

Appellant/Respondent No.1 along with the other respondents started to 

torture the aggrieved person/respondent. The Appellant/Respondent No.1 

used to come back home late in the night. Whenever the 

Respondent/Aggrieved Person asked Appellant/Respondent No.1 as to why he 

became late in returning home, then the Appellant/Respondent No.1 used to 

pick up argument with the Respondent/Aggrieved Person and rather asked 

her to keep silence in future. Most of the time Appellant / Respondent No.1 

returned home at night in drunkard condition. When the 

Respondent/Aggrieved Person asked Appellant/Respondent No.1 to take 

meal, then the Appellant/Respondent No.1 misbehaved her using slang 

language. Whenever the Respondent/Aggrieved Person informed about the 

misbehaviour of the Appellant/Respondent No.1, then the other respondents 

also misbehaved her.  

 

4. After some days of their marriage the Appellant/Respondent 

No.1 alongwith other respondents started to demand Rs.50,000/- from the 

Respondent/Aggrieved Person's paternal home. They also demanded motor 

cycle. Since, the financial condition of the Respondent/Aggrieved Person's 

parents are not sound, so they could not fulfil their demand and the 

Respondent/Aggrieved Person was subjected to cruelty by the respondents 

both mentally and physically. The physical and mental torture on the 

Respondent/Aggrieved Person went on increasing day by day. After few 
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months from their marriage the Respondent/Aggrieved Person came to know 

that Appellant/Respondent No.1 was maintaining extra marital affairs with 

another woman named Lavita Hazarika. When the Respondent/ Aggrieved 

Person asked the Appellant/ Respondent No.1 as to why he stated to keep 

distance from her, then her husband/respondent No.1 assaulted her.  Later, 

on 02-05- 2017 the respondents by making a conspiracy took the 

Respondent/ Aggrieved Peron to village Barangabari to attend a marriage 

ceremony. On 05-05-2017 when the Respondent/Aggrieved Person came 

back to her matrimonial home then she found all the respondents are absent 

there. After enquiry she came to know that the respondents have sold their 

all landed property to other person and they shifted to other place. Finding no 

alternative the Respondent/Aggrieved Person came back to her paternal 

home. The family members of the respondent/aggrieved person met the 

Appellant/Respondent No.1 many times and asked to take her back, but the 

Appellant/ Respondent No.1 refused the same because they did not fulfil his 

illegal demand and as a consequence the Respondent/Aggrieved Person has 

been continuing her life in a measurable condition in her parental home. The 

Respondents are rich persons having TV repairing and selling point and earns 

approximately Rs.30,000/- to Rs.35,000/- per month. For the aforesaid facts 

and circumstances the Respondent/Aggrieved Person is compelled to file the 

application U/S 12 of the Protection of Women from Domestic Violence Act, 

2005.  

 

5. On 16-08-2017 the learned trial court after hearing on the 

petition No.1623/17 the prayer of interim maintenance of Rs.3,000/- per 

month was allowed directing the Appellant/Respondent No.1 to pay Rs. 

3,000/- per month as interim maintenance to the Aggrieved Person from the 

date of the order.  

 

6. Being aggrieved by and dissatisfied with the order dated 16-12-

2017 passed by the Ld. J.M.F.C., Udalguri, the Appellant/Respondent No.1 

has preferred this appeal on the following amongst other grounds:  
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(i) The allegations made in the petition by the Aggrieved Person are all vague. 

(ii) That the Ld. Trial court has acted in a very arbitrary manner in passing the 

impugned order.  

iii) That the petition filed claiming interim relief is not in proper form as 

mentioned in Sec.23(2) of the Protection of Women from Domestic Violence, 

2005.  

iv) That the Appellant/Respondent No.1 is a daily wage earner and he is the 

sole earner of his family to look after his old and sick parents and, as such, he 

is unable to pay Rs.3,000/- per month as interim maintenance to the 

Aggrieved Person.  

(v) That the amount of interim maintenance fixed by the Ld. Trial court is too 

excessive to bear by the Appellant/ Respondent No.1.  

vi) That as the petitions are not supported with proper affidavit which is 

mentioned in Sec.23(2) and also Rule 7 of the act, the prayer for interim relief 

is liable to be rejected.  

 

7. I have carefully gone through the learned trial court’s case 

records in its entirety. It is worthwhile to mention that on the date of hearing 

of the appeal, the appellant/respondent No.1 remained absent nor learned 

counsel appearing on behalf of the appellant/respondent No.1 turned up to 

conduct hearing in the case. However, as the appellant/respondent No.1 has 

preferred the instant appeal challenging the impugned order passed by the 

learned trial court  and, as such, this appellate court is going to dispose of the 

appeal on merit despite the absence of the Appellant/Respondent No.1 for the 

ends of justice. 

 

8. I have carefully considered the ground taken in the memo of 

appeal. I have also carefully gone through the trial court’s case record and 

other relevant materials attached herewith.  
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9. Before adjudicating the merit of the appeal it is apposite to 

point out that interim order for protection of aggrieved person may be passed 

under Section 29 of the Protection of Women from Domestic Violence 

Act,2005 which is reproduced hereunder:-  

23. Power to grant interim and ex parte orders.— 

(1) In any proceeding before him under this Act, the Magistrate may pass such 

interim order as he deems just and proper. 

(2) If the Magistrate is satisfied that an application prima facie discloses that 

the respondent is committing, or has committed an act of domestic violence or 

that there is a likelihood that the respondent may commit an act of domestic 

violence, he may grant an ex parte order on the basis of the affidavit in such 

form, as may be prescribed, of the aggrieved person under section 18, section 

19, section 20, section 21 or, as the case may be, section 22 against the 

respondent. 

 

10. In view of the Section 23 it is amply evident that to protect the 

aggrieved women, it would be necessary for the Magistrate to pass such 

interim order as he deem fit and proper.  

 

11. In Ratan Sarkar V. Smti. Uma Sarkar and others,2015 Cri LJ 

3011 (Tripura), it has been held that- 

 “To protect the aggrieved women, it would be necessary for the 

Magistrate  to  pass interim order for protection or even for residence. 

However before passing such interim order, the magistrate on the basis of 

some material before him either on the basis of the affidavit filed or on the 

basis of the averments made in the applications supported by an affidavit 

will have to first come to the conclusion that from the facts stated in the 

application , there is prima facie evidence of domestic violence having been 

committed  on the aggrieved  person. Without coming to the finding, no 

order whether an interim order or a final order can be passed.”  

 

12. In the same line, it has been held in Mohd. Yahaya V. State of U.P. 

and another,2015 Cri LJ 4139 (All)  that – 

https://indiankanoon.org/doc/1216/
https://indiankanoon.org/doc/694881/
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 “Admittedly, the interim order of maintenance passed by the 

magistrate was not an ex parte order. The said order was passed after 

notice to the petitioner and after he had filed his objections and it had also 

come on recorded that petitioner had signed the order-sheet. Under the 

circumstances, the order that had been passed was necessarily an order 

passed in exercise of powers under sub-section (1) of Section 23 of D.V. 

Act,2005 and since it was not an ex parte order, the provisions contained in 

sub-section (2) were not attracted. Therefore, the contention of the 

petitioner that the order of maintenance can be made only after recording a 

prima facie satisfaction about an act of domestic violence having been 

committed or that there was likelihood of such an act being committed was 

held without any merits.”  

 

13. In view of the propositions of law laid down in the afore cited 

judgments in regard to the requirement U/S 23 of D.V. Act,2005 what has 

come to light that the aggrieved person/respondent filed an application U/S 12 

of D.V. Act,2005 against her husband appellant/respondent No.1 and three 

others seeking several relieves and the petition is supported by an affidavit. 

Later, aggrieved person/ respondent also filed a separate petition for granting 

interim maintenance. Against the application U/S 12 of D.V. Act,2005, the 

appellant/respondent No.1 and three others also filed their join written 

statement. Thus, it is amply evident that pre-requisite for passing an interim 

order of maintenance was complied with. 

 

14. Under the circumstances, it is patent that the impugned interim order 

dated 16.12.2017 passed by the learned trial court was necessarily an order 

passed in exercise of power under Sub Section (1) Section 23 of D.V. Act,2005, 

and since the impugned order was not an exparte order the provision 

contained in sub section (2) were not attracted. That being the position, I find 

no good ground to hold that the impugned order dated 16.12.2017 directing 

the appellant/respondent No.1 to pay Rs.3000/- per month to the aggrieved 

person/respondent as interim maintenance from the date of order was passed 

by the learned trial court without complying with the pre-requisite as 

contemplated U/S 23 of D.V. Act, 2005.  
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15. Like Section 125, 126, 127 and 128 of the Cr.P.C., the protection of 

women from D.V. Act,2005 has also been enacted by the legislature keeping in 

view the rights intended to protect women from domestic violence. Section 12 

and 23 of D.V. Act,2005 are relevant for the purpose of maintenance even for 

interim maintenance.  

 

16. Further more, the D.V. Act is a beneficial legislation and the primary 

object is to prevent vagrancy  and destitution  and also to provide quick and 

summary remedy to a class of persons who are unable to maintain themselves. 

This is a measure of social justice and specially enacted to protect aggrieved 

person.  

 

17. So far as regards the amount of interim maintenance of Rs.3000/- per 

month fixed by the learned trial court and the plea that appellant/respondent 

No.1 is a daily wage earner and, as such, he is unable to pay the same 

maintenance allowance to the aggrieved person is found to be not at all 

acceptable in the facts and circumstances of the case in view of the fact that 

interim maintenance is only a provisional maintenance subject  to final 

determination and is subject to other conditions. Generally, the other 

conditions would include the conditions which come into existence at final 

stage of the application which take into its sphere the liability of the 

respondent/appellant to maintain the aggrieved woman/respondent and the 

quantum of maintenance  is to be paid to the aggrieved woman/respondent. 

The determination of maintenance payable by way of interim maintenance is 

also subject to final determination and it cannot be read by any stress of 

imagination that as per the quantum of interim maintenance is concerned it is 

become final for the period during which the application remains pending.  

 

18. Considering the present day economic scenario, I am of he considered 

view that granting of interim maintenance of Rs.3000/- monthly in favour of 

the aggrieved woman/respondent for her maintenance from the 

appellant/respondent No.1 can hardly be termed as excessive. So, I find that 
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no irregularity or illegality has been committed by the learned trial court in 

awarding the interim maintenance allowance of Rs.3000/- per month.  

 

19. For the reasons aforesaid, the instant appeal having no merit stands 

dismissed on contest and the impugned order is affirmed. No order as to costs.  

 

20. Let a copy of this judgment be sent to the learned trial court alongwith 

the original case record.   

 

 Given under my hand and the seal of this court on this the 6th day of 

June/2019.  

 

  Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 
 
 
 


