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PRESENT: Sri P. Saikia, A.J.S.,  

            Sessions Judge,  
            Udalguri. 

   
IN THE  COURT OF THE SESSIONS JUDGE AT UDALGURI, ASSAM 

      

  Judgment in Sessions Case No.49/2016 
        (G.R. Case No. 270/2016) 

 

  State 
             Versus 

             Ganesh Manki Munda,  
  S/o- Late Pius Munda@ Chaura Munda,  

  Vill- Jagyapur,  

  P.S.- Mazbat, Dist-Udalguri.  
   

Appearance:-  
 

For the State          :  Mr. A. Basumatary, Public Prosecutor. 

For the Accused     :  Mr. Tarun Ch. Boro, Learned Advocate. 

 

Charge framed U/S 302 of the Indian Penal Code. 

 

Evidence recorded on : 04.07.16, 02.09.16, 27.09.16,      

                                      22.09.17, 20.11.17, 24.04.18, 09.10.2018. 

Argument heard on    :  04.06.2019. 

Judgment delivered on : 12.06.2019. 

 

J U D G M E N T 

 

1.   The factual matrix of the prosecution case sans unnecessary details is 

that on 14-03-16, the informant Bhim Orang lodged an FIR to the Officer-in-

Charge of Mazbat Police Station stating, inter-alia, that on the same day in the 

morning at about 05.00 AM after awaking from sleep he came to his courtyard 

where he saw one bicycle stained with blood alongwith a bag with a head of a 

man. Immediately he informed the local Gaonbura. On being searched he saw 

the accused Ganesh Manki Munda was lying on the ground in the backside of 

his house premises. On being asked the accused confessed that he killed his 

father by beheading his head at his own residence at Jagyapur and thereafter 

he brought the head in a bag to his courtyard. The accused also stated that 

someone had also cut his penis. 
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2.  Pursuant to the FIR the Officer-in-Charge of Mazbat Police Station 

registered a case vide Mazbat P.S. case No. 20/16 under Section 302 IPC and 

entrusted the investigation to S.I. Sitangshu Ghosh. During the course of 

investigation the Investigating Officer visited the place of occurrence, recorded 

the statements of the available witnesses under Section 161 Cr.P.C., collected 

a severed head and headless body of the deceased Pius Munda, held inquest 

on the dead body, drew up a site plan of the place of occurrence, seized one 

blood stain axe with handle and one sickle from the place of occurrence and 

sent the dead body for postmortem examination and collected the postmortem 

examination report. The Investigating Officer arrested the accused and sent 

him up to judicial custody.  On completion of the investigation the I.O. laid the 

charge-sheet against the accused under Section 302 IPC to face trial.  

 

3. Accepting the charge-sheet, the learned Chief Judicial Magistrate 

Udalguri, took cognizance of the offence. The offence punishable under Section 

302 IPC being exclusively triable by the Court of Sessions and hence 

committed the case to his Court of Sessions on 01-06-16, after due compliance 

with the requirement under Section 207 Cr.P.C. 

 

4. On commitment of the case with all relevant papers and after 

evaluation of the copies supplied under Section 173 Cr.P.C., my learned 

predecessor-in-office having found a prima facie case and sufficient materials 

to proceed against the accused under Section 302 IPC framed formal charge 

under the said section of law. The accused pleaded not guilty and claimed to 

be tried to the charge leveled against him. 

 

5. In order to romp home the charge, the prosecution has examined as 

many as ten witnesses and also relied on some documents marked as exhibits 

available on record. 

 

6. After conclusion of recording evidence of prosecution witnesses, the 

accused was examined under Section 313 Cr.P.C. wherein he has admitted that 
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on the day of occurrence he beheaded his father at his home by means of an 

axe and thereafter carried the severed head in his bicycle in a bag and kept 

the same in the veranda of Bhim Orang, who is his relative as he had frequent 

quarrel with his father who wanted to sale his land without giving him any 

share thereof. As a result of such admission the accused declined to adduce 

any defence evidence.  

 

7.  In the perspective of the above facts and circumstances, the points for 

determination are set for as under: 

(i) Whether the death of deceased was homicidal in nature? 

(ii) Whether the accused committed the murder with an intention to       

cause death of the deceased?  

 

8.  I have heard arguments canvassed by the learned counsel for both 

sides and also meticulously evaluated the evidences on record in its entirety. 

 

Decision thereon with reasons for decision therefor: 

 

9. PW1, Bhim Orang is the first informant of the case. He has testified to 

the effect that accused is his related brother. The occurrence took place at 

about 3 months ago. His mother and the mother of the accused are sister to 

each other. On the day of occurrence in the morning at about 5.30 am, he saw 

a bicycle in their Varanda kept against the house wall. There was blood stain in 

the bicycle. Nearby the cycle a bag was lying which was also stained with 

blood. Said bag contained a human head. He informed the matter to village 

Headman over phone. The village Headman came to their house on getting 

information given by him. There were blood marks in their house premises and 

following the blood marks they proceeded towards the rear side of their house 

premises. After proceeding about ½ KM they found accused person sitting 

nearby a road enjoying burning flame. In the meantime police came there. On 

being asked by the police the accused confessed that he had beheaded his 

father and took the head in a bag. He also confessed that he carried the head 

of his father riding a bicycle and kept the said bicycle and the bag containing 
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the head at their Varanda. He lodged the FIR before the police of Mazbat 

Police Station. He has proved and marked the FIR as Ext.-1 wherein Ext.1(1) is 

his signature. Police seized the bicycle in his presence vide seizure list Ext.2 

wherein Ext.2(1) is his signature. Police took out the head from the bag and he 

identified the head to be of deceased Piyus Munda, the father of the accused. 

Their family members also identified the head to be of Piyus Munda. The Police 

took the head to the house of the accused and apprehended the accused 

person and took him to his house. He alongwith others also accompanied the 

police to the house of the accused where they found the remaining part of the 

dead body of Piyus Munda inside the room of the house. Police recovered one 

axe having bamboo handle and one sickle having wooden handle from the 

house of the accused person and the same were seized during their presence. 

He has authenticated his signature in the seizure list Ext.3 as Ext.3(1). The 

inquest was held by Executive Magistrate at the place of occurrence over the 

dead body in their presence. While proceeding following the trail of blood 

marks they found a penis with two testicles. They showed the same to the 

police and police took them alongwith the cut head to the police station.  

 

10.  In cross-examination, he has stated that while police was asking 

accused about the occurrence, accused told police that his private part was 

also cut by somebody. They noticed bleeding from the person of the accused. 

He did not witness who kept the bicycle and the bag containing the head at 

their Varanda. He does not know the owner of seized bicycle. He does not 

know whether the accused person killed his father. He has denied the defence 

suggestion that the accused person did not confess before the police, as stated 

by him, to have killed his father by beheading. He does not know whether  the 

seized axe and sickle were used in the occurrence. There is one house in the 

right side of the accused at a distance of about 5 meters and there is another 

house to the left of the house of the accused at a distance of about 15 meters. 

He has denied the defence suggestion that the accused has been falsely 

implicated in this case.  
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11.  PW2, Indra Bhumij. According to his evidence deceased Pius Munda  

was the father of the accused. The incident occurred in the month of March in 

the year 2016. His house is situated at a distance of one furlong from the 

accused. On the next morning  of the occurrence at around 5.30 AM while he 

was proceeding to river bank to attend call of nature, he met one Ajoy Munda 

who told him that somebody had assaulted accused Ganesh Munda and there 

was some blood stain in his house. After attending call of nature he came to 

the house of the accused but I did not find him in his home. He saw blood 

mark in front of the door of the house of accused. On suspicion of something 

went wrong, he called one Gal Bahadur Biswakarma and alongwith him, he 

went to Jagyapur Patrol post and informed the matter to the In-charge of that 

police Patrol post. They alongwith police personnel came to the house of the 

accused. The door of the house was locked from outside. Police by the focus of 

torch light saw dead body inside the room without its head. Police then 

informed the matter to Mazbat P.S. and police of Mazbat P.S. came to the 

place of occurrence and they apprehended the accused at village Khusurabari. 

Police then asked them to open the door of the room and accordingly, he 

alongwith a Safaiwala opened the door and took out the beheaded dead body 

to the courtyard. The dead body was found lying on the floor of the room. An 

axe with blood stain was found lying beside the dead body and a sickle was 

found beneath the bed. The sickle was also stained with blood. Executive 

Magistrate held inquest over the dead body at the courtyard of the accused. 

He came to know that head of the dead body was recovered by the police from 

the house of another person.  

 

12. In cross-examination, it is disclosed that there are houses of Bodo 

people and Nepalli people nearby the house of the accused. When he visited 

the house of the accused person he did not find him there. He came to know 

that the accused sustained injury on his person. He came to know that accused 

was taken to mental hospital by his elder brother. 

 

13. PW3, Dharma Lal Giri is village headman. He has deposed to the effect 

that accused is known to him. The locality of the accused falls under his village 
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Headmanship. The occurrence took place on 14.3.16 at around 5 am. ASI of 

police Dulal Ch. Das informed him over phone that Pius Munda  had been killed 

by his son Ganesh Manki Munda. He came to the place of occurrence i.e. the 

house of the deceased and saw the dead body inside the room lying on the 

floor. The dead body was headless. The head of the dead body was recovered 

in another place. He noticed one axe and one sickle beside the dead body. 

Those were blood stained and seized  by police in his presence vide Ext.3 is 

the seizure list wherein Ext.3(2) is his signature. 

 

14. In his cross-examination, he has denied that he did not state to police 

that ASI Dulal Ch. Das informed him over telephone that the accused killed his 

father. The house of Dal Bahadur Biswakarma is situated to the Northern side  

of the house of the accused at a distance of about 50/60 meters. Dal Bahadur 

Biswakarma told him that he did not hear any hulla. Accused spread rumour 

that four unknown persons came to the village. 

 

15. PW4, Lakhimoni Orang. Her evidence discloses that the informant is her 

son and the accused is her nephew. The occurrence took place at about one 

year ago. Accused brought a head of a person separated from a body to his 

house in a polythene bag. She informed village Headman and police. The head 

was of accused’s father Pius Munda. Police took the head to the police station 

alongwith the accused.  

 

16. In cross-examination, she has divulged that she did not see who 

brought the head separated from a body to her home nor did she see who 

beheaded her brother-in-law Pius Munda. 

 

17. PW5 is Bal Bahadur Biswakarma. He is also not an eye witness to the 

occurrence. He has stated in his evidence that on the day of occurrence Indra 

Bhumiz called him to the house of accused. He went to the house of accused 

and saw blood in the courtyard of the accused. Thereafter police and village 

Headman came to the house of the accused and a beheaded body was found 

inside the house. On search a head was found in the house of Bhim Orang. He 
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does not know who killed the deceased. His cross-examination was declined by 

the defence. 

18. PW6, Dr. Bhadra Kanta Sarma, who held autopsy on the dead body of 

Pius Munda @ Chotwa Munda in connection with Mazbat PS case No.20/16 u/s 

302 IPC and his findings are as follows:- 

EXTRANAL APPEARANCE:-   

Built- average. Rigor-mortis present. 

Wound position and character- 

(1) Several abrasions on the anterior chest wall. 

(2) Two fingers in the middle finger are amputated from the right 

 hand. 

(3) Heavy laceration on neck and face seen and decapitated head.  

    

CRANIUM AND SPINAL CANAL:-   

Scalp, Skull, Vertebrae- Several lacerations seen in scalp. Skull bone 

intact. Cervical vertebrae are severely damaged.  

Spinal cord- dissection and laceration in neck. Organs of generation- 

whole nerves and scrotum is extended.  

THORAX:-  

Walls ribs and cartilages-  Several abrasion seen on anterior chest wall. 

Pleurae- intact, Laryax and trachea- intact, congested, lungs- 

congested, Vessels- intact. Heart- intact. 

ABDOMEN:- 

All organs are intact. 

More details description:-   

(1) Several abrasions on the anterior chest wall. 

(2) Amputated index and middle finger of right hand. 

(3) Amputated penis at bone and scrotum. 

(4) Heavy laceration on neck and face seen and decapitated head.  

(5) Dissection spinal cord at cervical lavel. 

 

In his opinion, death was due to shock and haemorrhage due to severe 

injuries in neck with decapitation of head and all the injuries are ante-mortem.  
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Time since death approximate is 10-14 hours. Ext.4 is his post-mortem report 

and Ext.4(1) is his signature. His cross-examination was declined by the 

defence. 

 

19.  PW7, Bhadeswar Panika. His evidence discloses that he is the village 

headman of Khusrabari village. The occurrence took place on 4.3.16, at about 

5 AM. The Chowkidar of their village, Kartik Orang came to his house and 

informed me that a cut head of human body was kept in the house of his 

father. The cut head is the head of Piyush Manki Munda. He asked him where 

was the person who brought the cut head to his father’s house. On being 

asked he replied that he fled away and the name of the person is  Ganesh 

Manki Munda. He found the accused lying on the road. On being asked he 

confessed that he killed his father. Then he informed the police. Police came to 

the place of occurrence. The accused confessed before the police. Police 

opened the bag and found the cut head of Pius Manki Munda. Police seized the 

cut head and bicycle in his presence vide seizure lit Ext.-2. Ext. 2(2) is his 

signature. He went alongwith police to the house of the accused and saw the 

beheaded body of the father of the accused lying inside the house.  

 

20. In cross-examination, he has revealed that accused was lying smeared 

with blood. On being opened his pant they noticed his penis was amputated. 

He does not know wherefrom the cut head was brought. He has denied that he 

did not state before the police that the accused made confession before him.  

  

21. PW8, Ajoy Manki Munda. As per his evidence the occurrence took place 

in the year 2016. On the day of occurrence he saw the accused Ganesh Manki 

Munda was lying on the court. The Chowkidar of their village informed village 

Headman. Local people gathered. On being asked the accused confessed 

before the local people that quarrel took place between him and his father. In 

the course of quarrel he killed his father.  

  

22. In cross-examination, he has stated that he did not see how the head 

was cut nor does he know wherefrom the head was brought. When he saw the 
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accused blood was oozing out from his head. He has denied the defence 

suggestion that accused did not confess before him and the local people.  

 

23.  PW9, Dulal Ch. Das is ASI of Police Jaggyapur Police Post under Mazbat 

Police Station. He has deposed that at the time of occurrence he was posted at 

Jagyapur police post under Mazbat P.S. On the day of occurrence the village 

people informed him over phone that accused Ganesh Manki Munda beheaded 

one person. He informed at police station. He went to the place of occurrence 

and saw the beheaded dead body of the deceased. The head of the deceased 

was found in the house of a relative of accused. The dead body sent for post-

mortem examination. Magistrate held inquest over the dead body in his 

presence. He has proved and marked the photocopy of inquest as Ext.-5 

wherein Ext.5(1) is his signature.  

  

24. In cross-examination, he has revealed that he did not investigate the 

case. He was present only at the time of holding inquest.  

  

25. PW10, Sitangshu Kr. Ghosh is the Investigating Officer of the case. It is 

his evidence that on 14.3.16, he was posted as second officer at Mabzat PS. 

On that day at around 6.15 AM he was at his police quarter at Mazbat PS. At 

that moment he received a telephone call from the Officer-in-charge, SI Dipu 

Bora of Mazbat PS informing that a murder took place at Jaggyapur which was 

informed to the Officer-in-charge of Mazbat PS by ASI Dulal Ch. Das, In-charge 

of Jaggyapur P.P. and he was accordingly asked to proceed to the place of 

occurrence. Then he immediately rushed to the place of occurrence with armed 

police staff. While he was proceeding the Officer-In-Charge, Mazbat PS again 

rang him up and informed him that another murder had also taken place at 

No.1 Khamtubari under Mazbat PS. After proceeding a little further they saw a 

huge gathering of people at No.1 khamtubari and they accordingly went there. 

On reaching there the village headman of that village Bhadeswar Panika 

rushed to him and informed him that one head of a human being had been 

kept under a bag in a bicycle wherefrom blood was seeping out in the Varanda 

of the informant Bhim Orang. Then he proceeded there and after opening the 
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bag he found one head of a human being with grey hair and the entire bag 

was stained with blood. He also saw blood marks falling on the ground towards 

the Western side. He followed the stain of blood mark and found one penis 

with testicles covered by some grey hairs lying there. The village people who 

accompanied him told him that on the further Western side one person was 

lying injured. He proceeded there and saw the injured person with blood in his 

pant. The village people also told him that the penis as well as the testicles of 

the injured person had also been cut. The informant Bhim Orang and Indra 

Bhumiz also accompanied him who were present with them also told him that 

the injured person is Ganesh Manki Munda  who is there relative. Accordingly 

injured person was identified as Ganesh Manki Munda  who is the accused of 

this case. He put some questions to the accused. He replied that he cut his 

father at their house to death and after severing his head from the torso he 

brought his head in a bag and carried to his aunt’s house in a bicycle and the 

same had been kept there, whereas the headless body of his father was lying 

in their house at Jaggyapur. He also asked as to how the accused’s penis was 

cut he said nothing. On being asked whereabouts of his penis he told that the 

same was eaten by pig. On seeing the injury, the accused was immediately 

sent to hospital for his treatment with constable Mahesh Baishya and other 

relatives of the accused. Thereafter he proceeded to the house of the accused 

Ganesh Manki Munda where he saw the headless body of his father Pius 

Munda. He also observed that the penis of the dead body was also removed 

alongwith some fingers of his hands by means of sharp cutting weapon. 

Having found the headless body of the father of the accused, he informed 

Officer-in-Charge of Mazbat PS, Circle Inspector Gauri Kanta Lahkar of Rowta 

and the Deputy Commissioner, Udalguri to depute a Magistrate after narrating 

about the incident. Afterwards, the Executive Magistrate alongwith Circle 

Inspector and the Officer-in-charge of Mazbat PS arrived at the spot. At the 

place of occurrence he found one blood stain axe and a sickle lying beside the 

headless body with stain of blood. He also seized one Hero bicycle at the place 

of occurrence, prepared one sketch map thereof. The village people identified 

the headless body as of Pius Munda who was staying with his son accused 

Ganesh Manki Munda in a small house. The village people also told him that 
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accused used to quarrel with his father regularly regarding sale of their land 

while they were staying together in that small house. At the spot the Executive 

Magistrate conducted inquest on the dead body of Pius and thereafter the 

head and headless body of the deceased were sent for post-mortem 

examination. Later the injured accused was referred to Tezpur Medical College 

and Hospital for his treatment. On 30.4.16 the accused was released from 

hospital. On the same day of the incident Bhim Orang lodged the FIR before 

the Officer-In-Charge of Mazbat PS regarding this incident. As he conducted 

investigation of the case on the basis of the GDE No.286 dated 14.3.16 and as 

such after lodgment of the FIR by the informant Bhim Orang, he was entrusted 

to complete the investigation of the case which was registered as Mazbat PS 

case No.20/16 U/S 302 IPC by the Officer-in-Charge of Mazbat PS. He recorded 

the statements of available witnesses at the place of occurrence U/S 161 

Cr.P.C. and sent the dead body for post-mortem examination. He collected the 

injury medical documents in connection with this case. On completion of 

investigation, he laid the charge-sheet against the accused U/S 302 IPC. He 

has proved and marked the seizure list of Hero bicycle as Ext.2 wherein 

Ext.2[3] is his signature. He has proved and marked the seizure list of one axe 

with handle and one sickle as Ext.3 wherein Ext.3[3] is his signature. Ext.6 is 

the sketch map drawn by him. Ext.6[1] is his signature. Ext.7 is the charge-

sheet. Ext.7[1] is his signature. Though he received information relating to two 

murder cases from two different sources of police while he was proceeding to 

the place of occurrence, but later it was confirmed that both information were 

related to the incident of murder of the instant case only. 

  

26. In cross-examination, he has disclosed that on being questioned the 

accused told him he cut his penis after beheading his father. The penis of his 

father alongwith testicles were recovered by him. He did not record the 

statement of some of the witnesses residing near the place of occurrence. 

  

27. Before inching forward to marshal the conspectus on the evidences on 

record as discussed above, it would amply demonstrate at the outset from the 

evidence of doctor (PW6), who conducted autopsy on the dead body of the 
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deceased Pius Munda that death was caused due to shock and hammorage on 

account of severe injuries in neck with decapitation of a head and amputation 

of penis at bone and scrotum which were ante-mortem and homicidial in 

nature. In his substantive evidence before the Court it has been enumerated 

the injury notes by him on the dead body of the deceased while performing 

postmortem examination. The injuries stated by the doctor (PW6) have also 

been mentioned in the contemporaries record namely postmortem notes 

produced as Ext.-4. In addition to that Ext.-5 the  inquest report also 

categorically reveals that the head of the deceased was extracted from the 

body and several cut marks were seen on the face/neck which is also in tune 

with the postmortem report (Ext.-4) as to the homicidal death of the deceased. 

  

28. Thus, it is found that the fact of the death of deceased Pius Munda is a 

homicidal death and the injuries were ante-mortem in nature has remained 

undisputed. Furthermore, it is nobody’s case that deceased Pius Munda died 

either because of self-inflicted injuries or because of accidental injuries or he 

died a natural death. In order to prove as to who had caused the death of Pius 

Munda, there is no direct evidence though as many as ten witnesses have 

been examined and as such the case hinges solely on the circumstantial 

evidence on record. There is no doubt that conviction can be based solely on 

circumstantial evidence but the condition precedent before conviction could be 

based on circumstantial evidence, must be fully established. When the case of 

the prosecution rest on circumstantial evidence all circumstances should in the 

first place be conclusively proved; the circumstances so proved must unerringly 

point to the guilt of the accused; the circumstances proved must form a 

complete chain of evidence not to leave any reasonable ground for the 

conclusion consistent with the innocence of the accused and circumstances 

proved must be such that within all human probability the act must have been 

done by the accused. 

  

29. There are catena of judgments expounding legal principles of cases 

based on circumstantial evidence. They are Hanumant Vs. State of 

Himachal Pradesh AIR 1993 (SC) 343; Chenga Reddy Vs. State of 
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Andhra Pradesh AIR 1996 (SC) 3390; Vinay De Nagar Vs State of 

Rajasthan AIR 2008 1159; Sharad Birdhi Chand Sardar Vs. State of 

Maharastra AIR 1984 (SC) 1622; Both Raj @ Bodha Vs. State of 

Jammu & Kashmir AIR 2002 (SC) 3164 in which the Hon’ble Apex Court 

has reiterated the criteria of recording conviction on the basis of circumstantial 

evidence as follows:- 

(1) the circumstances from which the conclusion of guilt is to be 

drawn should be fully established. The circumstances concerned 

`must' or `should' and not `may be' established;  

(2) the facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say, they should not 

be explainable on any other hypothesis except that the accused is 

guilty;  

(3) the circumstances should be of a conclusive nature and tendency; 

(4) they should exclude every possible hypothesis except the one to 

be proved; and   

(5) there must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence 

of the accused and must show that in all human probability the act 

must have been done by the accused. 

  

30. In Ram Singh -versus- Sonia [(A.I.R. 2007 (S.C.) 1218)] while 

referring to the settled proof pertaining to circumstantial evidence, it has 

been reiterated the principles about the caution to be kept in mind by court. 

It has been stated therein that “in a case depending largely upon 

circumstantial evidence, there is always a danger that conjecture or 

suspicion may take the place of legal proof. The Court must satisfy itself that 

various circumstances in the chain of events have been established clearly 

and such completed chain of events must be such as to rule out a reasonable 

likelihood of the innocence of the accused. It has been indicated that when 

the important link goes, the chain of circumstances gets snapped and the 

other circumstances cannot in any manner, establish the guilt of the accused 

beyond all reasonable doubts”. 

 

31.  In Ujagar Singh -versus- State of Punjab [(2007) 13 S.C.C. 90: 

2008 A.I.R.)] after referring to the aforesaid principles pertaining to the 
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evaluation of circumstantial evidence, the Court stated that “it must 

nonetheless be emphasized that whether a chain is complete or not would 

depend on the facts of such case emanating from the evidence and no 

universal yardstick should ever be attempted”.  

  

32. The decision of the Supreme Court in Aftab Ahmed Ansari -

versus- State of Uttaranchal [(2010) 2 S.C.C. 583: A.I.R. 2010)] is the 

timely reminder of the above mentioned requirements in the following words: 

"In cases where evidence is of a circumstantial nature, the 

circumstances from which the conclusion of guilt is to be drawn 

should, in the first instance, be fully established. Each fact must be 

proved individually and only thereafter the court should consider the 

total cumulative effect of all the proved facts, each one of which 

reinforces the conclusion of the guilt. If the combined effect of all the 

facts taken together is conclusive in establishing the guilt of the 

accused, the conviction would be justified”.  

 

33. It may be noted here that Hon’ble Apex Court indicated that the 

circumstances concerned 'must or should' and not 'may be' established. There 

is not only a grammatical but a legal distinction between 'may be proved' and 

'must be orshould be proved' as was held by this Court in Shivaji Sahebrao 

Bobade -vs- State of Maharashtra, (1973)2 S.C.C. 793 : (AIR 1973 SC 

2622) wherein the following observations were made: 

"Certainly, it is a primary principle that the accused must be and not 

merely may be guilty before a Court can convict and the mental 

distance between 'may be' and 'must be' is long and divides vague 

conjectures from sure conclusions." 

 

34  It is equally important to profitably refer to the decision in the State of 

Punjab -vs- Karnail Singh(2003) 11 SCC 271 held as follows: 

“If an offence takes place inside the privacy of a house and in such 

circumstances where the assailants have all the opportunity to plan 

and commit the offence at the time and in circumstances of their 

choice, it will be extremely difficult for the prosecution to lead 

evidence to establish the guilt of the accused if the strict principle of 
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circumstantial evidence, as noticed above, is insisted upon by the 

Courts. A Judge does not preside over a criminal trial merely to see 

that no innocent man is punished. A Judge also presides to see that a 

guilty man does not escape.  

 The law does not enjoin a duty on the prosecution to lead 

evidence of such character which is almost impossible to be led or at 

any rate extremely difficult to be led. The duty on the prosecution is 

to lead such evidence which it is capable of leading, having regard to 

the facts and circumstances of the case”. (Stirland v. Director of 

Public Prosecution 1944 AC 315 - quoted with approval by Arjit 

Pasyat, J.) 

 

35.  In the light of the above principle, which principle has been reiterated 

in the above pronouncement of the Honb’le Supreme Court, we proceed to 

ascertain whether the prosecution has been able to establish a chain of 

circumstances so as not to leave any reasonable ground for the conclusion 

consistent with the innocence of the accused. 

  

36. PW1, Bhim Orang is the first informant of the case has testified to the 

effect that accused is his related brother. On the day of occurrence, in the 

morning, at about 5.30 am, he noticed a bicycle in their Varanda kept against 

the house wall which was stained with blood. Closed to the cycle a bag was 

lying which was also stained with blood. On peeping through the bag he found 

a human head inside it. Accordingly the matter was informed to the village 

Headman over phone. Thereafter, he alongwith village Headman and other 

village people followed the blood marks in their house premises and following 

the blood marks they proceeded towards the rear side of their house. After 

proceeding ½ KM they found the accused Ganesh Manki Munda sitting nearby 

a road enjoying burning flame. In the meantime police after receiving 

information about the incident joined them and came to the place where the 

accused was enjoying burning flame. The accused confessed before them that 

he had beheaded his father and took the head in a bag. He further confessed 

that he carried the head of his father riding a bicycle and kept the said bicycle 

and the bag at the Varanda of this witness. He lodged the FIR which is 
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authenticated through him as Ext.-1 and Ext.1(1) is his signature. Police seized 

the bicycle in his presence vide seizure list Ext.2. Police took out the head from 

the bag and he identified the head to be of deceased Pius Munda, the father of 

the accused. He alongwith family members also identified the head to be of 

Pius Munda. He alongwith others also accompanied the police to the house of 

the accused where they found the remaining part of the dead body of Pius 

Munda inside the room of the house. Police recovered one axe having bamboo 

handle and one sickle having wooden handle from the house of the accused 

and the same were seized in their presence. On following the trail of blood 

marks they found a penis with two testicles.  

  

37. The evidence of the informant(PW1) is corroborated by the evidence of 

PW2, Indra Bhumij; PW3, Dharma Lal Giri; PW4, Lakhimoni Orang; PW5, Bal 

Bahadur Biswakarma; PW7, Bhadeswar Panika and PW9, Dulal Ch. Das, ASI of 

Police Jagyapur Police Post. On the material particular of the case that on the 

day of occurrence the accused after beheading his father carried the head 

inside a bag in a bicycle and kept against the house wall of the informant 

(PW1). Following the trail marks of blood they found the accused in a nearby 

place enjoying burning flame and on being asked the accused confessed that 

after decapitating the head of his father from the torso brought the head inside 

a bag in his bicycle and parked the bicycle in the house of the informant 

(PW1). Later they went alongwith police personnel to the house of the accused 

which was locked from outside and by the focus of torchlight they saw the 

dead body of Pius Munda without his head and seizure of one axe and one 

sickle besides the headless body of Pius Munda. The next material evidence to 

connect the accused to the commission of crime is of PW10, Sitangshu Kr. 

Ghosh who is the Investigating Officer of the case. So far as the alleged 

occurrence is concerned he has deposed to the effect that on 14-03-16, he was 

posted as Second Officer at Mabzat PS. On that day at around 6.15 AM he was 

at his police quarter at Mazbat PS. At that moment he received a telephone call 

from the Officer-in-charge of Mazbat PS. Then he immediately rushed to the 

place of occurrence. While he was proceeding, the Officer-In-Charge, Mazbat 

PS again rang him up and informed him that another murder had also taken 
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place at No.1 Khamtubari under Mazbat PS. After proceeding a little bit they 

saw a huge gathering of people at No.1 Khamtebari and they accordingly went 

there. On reaching there the village headman of that village Bhadeswar 

Panika(PW7) rushed to him and informed him that one head of a human being 

was kept under a bag on the bicycle wherefrom blood was seeping out in the 

Varanda of the informant Bhim Orang (PW1). Then he proceeded to the spot 

and after opening the bag he found one head of a human being with grey hair 

and the entire bag was stained with blood. He also saw blood marks falling on 

the ground towards the Western side. He followed the stain of blood marks 

and found one penis with testicles covered by some grey hairs lying there. The 

village people who accompanied him informed him that on the further western 

side one person was lying injured. He proceeded there and saw the injured 

person with blood in his pant. The village people also told him that the penis as 

well as the testicles of the injured person had also been cut. The informant 

Bhim Orang(PW1) and the village headman, Indra Bhumiz (PW2) accompanied 

him and told him that the injured person is Ganesh Manki Munda  who is there 

relative. Accordingly injured person was identified as Ganesh Manki Munda  

who is the accused of this case. He put some questions to the accused, he 

replied that he cut his father at his house to death and after severing his head 

from the torso he brought his head in a bag and carried to his aunt’s house in 

a bicycle and the same had been kept there, whereas the headless body of his 

father was lying in their house at Jaggyapur. He also asked as to how the penis 

of the accused was cut then the accused said nothing. On being asked 

whereabouts of his penis he told that the same was eaten by pig. On seeing 

the injury, the accused was immediately sent to hospital for his treatment. 

Thereafter he proceeded to the house of the accused Ganesh Manki Munda 

where he found the headless body of the deceased Pius Munda. He also 

observed that the penis of the dead body was also removed alongwith some 

fingers of his hands by means of sharp cutting weapon. Having found the 

headless body of the father of the accused, he informed the Deputy 

Commissioner, Udalguri to depute a Magistrate after narrating about the 

incident. At the house of the accused he found one blood stained axe and a 

sickle lying beside the headless body with stain of blood. Both the weapons of 
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offence and one Hero bicycle were seized wherein the head of the deceased 

was carried by the accused. He has further confirmed that though he received 

information relating to two murder cases from two different sources while he 

was proceeding to the place of occurrence, but later it was confirmed that both 

information was related to the incident of murder of the deceased Pius Munda 

of the instant case. 

 
38.  Now we would synchronize the various circumstances we have found to 

have established beyond reasonable doubt and are sufficient enough to 

complete the chain of evidence in such a manner that there is no escape from 

the conclusion that within all human probabilities, the accused committed the 

murder. 

 
39.  In the instant case, the following are the circumstances appearing 

against the accused: 

 
(i) The death of the deceased was homicidal. 

(ii) There is extra judicial confession of the accused before PW1, PW2,    

PW7 and PW8. 

(iii) The blood stained axe and the sickle (weapons of the offence) 

seized from the house of the accused. 

(iv) There is categorical admission on the part of the accused regarding 

causing death of the deceased in his statement recorded under Section 

313 Cr.P.C. 

(v) The accused and the deceased father alone resided at the house 

where homicidal death of the deceased was caused. 

(vi) There was frequently quarrel between the accused and the 

deceased. 

(vii) There is nothing on record to establish that the accused and the 

deceased bore enmity with the outsiders that any outsider had 

forcefully entered into the house of the deceased Pius Munda and 

caused his murder. 

 



 19 

40.   Mr. Tarun Chandra Boro, learned counsel for the accused made an 

attempt to assail the extra judicial confession on the ground that the actual 

words uttered by the accused has not been put in the first information report 

(Ext.-1) and also during the trial. It was argued that unless the actual words of 

the extra judicial confession are put before the Court no reliance should be 

placed on it. We are again unable to accept this contention in first information 

report (Ext.-1) it has been clearly mentioned that the accused confessed to 

have killed his father and to have carried his severed head from the torso in a 

bag. The same was even repeated by the informant (PW1), PW2, PW7 and 

PW8. There is no rule that the extra judicial confession is not to be accepted if 

the witnesses give a substance of it and not the actual words. It is the 

substance of the extra judicial confession which really matters. 

  

41. It is settled position of law that extra judicial confession, if true and 

voluntary, it can be relied upon by the court to convict the accused for the 

commission of the crime alleged. Despite inherent weakness of extra judicial 

confession as an item of evidence, it cannot be ignored when shown that such 

confession was made before a person who has no reason to state by falsely 

and to whom it is made in the circumstances which tend to support the 

statement. 

 

42.  Relying upon the judgment in Rao Siv Bahadur Singh -versus- 

State of Vindhya Pradesh (1975) 4 S.C.C. 234 the Apex Court again in 

Maghar Singh -versus- State of Punjab (1985) 4 S.C.C. 26 held that- 

 “the evidence in the form of extra judicial confession made by the 

 accused to witnesses cannot be always termed to be a tainted 

 evidence. Corroboration of such evidence is required only by way of 

 abandoned caution. If the court place the witness before whom 

 confession is made is satisfied that the confession was proved and 

 voluntarily made, then the conviction can be founded on such 

 evidence alone. It would depend on the nature of circumstances, the 

 time when the confession is made and the credibility of the witnesses 

 who speak of such a confession”. 
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43 In Kishor Chand -versus-State of H.P. (1991)1 S.C.C. 286 the 

Apex Court held that- 

 

  “An unambiguous extra judicial confession possesses a high 

 probative value force as it emanates from the person who committed 

 the crime and is admissible in evidence provided it is free from 

 suspicion and suggestion of any falsity. However, before relying on 

 the alleged confession, the court has to be satisfied that it is 

 voluntary and is not result of inducement, threat or promise 

 envisaged under section 24 of the Evidence Act or was brought about 

 in suspicious circumstance to circumvent Sections 25 and 26. The 

 court is required to look into the surrounding circumstances to find 

 out as to whether such confession is not inspired by improper or 

 collateral confession or circumvention of law that it may not be true. 

 All the relevant circumstances such as the person to whom the 

 confession is made, the time and place of making it, the 

 circumstances in which it was made is to be scrutinized”. 

  

44. In the case of Aktar Ali Vs. State of Assam, 2008 (1) GLT 530, it 

has been observed by the Hon’ble High Court in Para No. 22, 23 and 24 which 

are extracted hereunder: 

Para No. -22: The law on extrajudicial confession has already been 

established. In the process of proof of alleged confession the Court 

has to be satisfied that it is a voluntary one and does not appear to 

be the result of inducement, threat or promise envisaged under 

Section 24 of the Evidence Act or was brought about in suspicious 

circumstances, to circumvent Sections 25 and 26 of the Evidence Act. 

The Court has to look into the surrounding circumstances and to find 

whether the extrajudicial confession is not inspired by any improper 

and collateral consideration and circumvention of the law suggesting 

that it may not be true one. The Court must scrutinize, for example, 

all the relevant facts such as the person to whom the confession is 

made, the time and place of making it circumstances in which it was 

made and the actual words used by the accused. The extrajudicial 

confession if found to be voluntary, can be relied upon by the Court 

alongwith other evidence on record and the conviction can be based 

https://indiankanoon.org/doc/967059/
https://indiankanoon.org/doc/494844/
https://indiankanoon.org/doc/387768/
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thereon. The evidence furnished by the extra judicial confession 

made by the accused to the witnesses cannot be termed as fainted 

evidence and corroboration is required by way of abandoned caution.  

Para No. -23: An extra judicial confession, if voluntary can be relied 

upon by the Court along with other evidence in convicting the 

accused. The confession will have to be proved just like any other 

fact. The value of the evidence as to the confession just like any 

other evidence, depends upon the veracity of the witness, to which it 

is made. It is true that the Court requires the witness to give the 

actual words used by the accused as nearly as possible, but it is not 

an invariable rule that the Court should not accept the evidence if not 

the actual words but the substance were given. It is for the Court 

having regard to the credibility of the witness his capacity to 

understand the language in which the accused made the confession 

to accept the evidence or not.  

Para No. -24: The Courts have considered the extra judicial 

confession, a week piece of evidence. But when the evidence about 

extrajudicial confession comes from a witness unbiased, not even 

remotely inimical to the accused and in respect of whom nothing is 

brought out which tend to indicate that he may have a motive for 

attributing and untruthful statement to the accused, the words 

spoken to by the witness are clear, unambiguous and unmistakable 

convey that the accused is the perpetrator of the crime and nothing 

is committed by the witness which may militate against it, then after 

subjecting the evidence of witness to a rigorous test on the touch 

stone of credibility if it passes the test the extra judicial confession 

can be accepted and made basis of conviction. 

 

45.  When the extra judicial confession in the present case is examined in 

the light of the enunciation of law as above, it is found that the same is reliable 

and can be acted upon in the present case so much so that the informant 

PW1, PW2, PW7 and PW8 have proved the extra judicial confession are not 

total stranger to the accused. The informant (PW1) is the own maternal uncle 

of the accused while PW2, PW7 and PW8 are the co-villager. There is nothing 

on the record to show that the informant (PW1) the uncle of the accused was 

even remotely inimical to the accused. Moreover, none of these witnesses was 
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even suggested that the accused did not make any extra judicial confession 

before them. Apart from that maternal uncle of the accused PW1 would rarely 

deposed detrimental to the interest of his own nephew. It also appears from 

the evidence of PW1, PW2, PW7 and PW8 who have also uniformly maintained 

that the accused confessed that he killed his father at his house and carried 

the decapitated head of the deceased in a bag in his bicycle when he was 

enjoying burn flame near the house of the informant (PW1). 

  

46. Therefore I see no reason to disbelieve the evidence of PW1, PW2, PW 

and PW8 to hold that accused made extra judicial confession which is voluntary 

and truthful. 

 

47.  Although the discovery of weapons of offence used by the accused has 

not been proved as per the requirement under Section 27 of the Evidence Act, 

but the seizure witnesses PW1, PW3 and PW7 have overwhelmingly disclosed 

in their evidence that one blood stained axe and one blood stained sickle were 

recovered which were lying by the side of the headless body of the father of 

the accused in their house and seized by the police in their presence. In 

addition to that the accused has admitted in his examination under Section 313 

Cr.P.C. that he confessed before PW1, PW2, PW7 and PW8 regarding killing of 

his father by decapitating his head at his house and carried the severed head 

in his bicycle to the house of his uncle PW1 firmly establishes that accused 

inflicted injuries on the deceased by the said weapons which were found 

stained with blood at his house lying by the headless body of his father. The 

inculpatory reply in his statement under Section 313 Cr.P.C. causing the death 

of his father establishes the recovery and seizure of the weapons of offence 

used by the accused to kill his father. 

  

48. The post crime conduct of the accused is also relevant under Section 8 

of the Evidence Act. The accused immediately after causing death of his father 

by severing his head carried the head in a bag in his bicycle to the house of his 

uncle PW1 and he was captured by the police alongwith village people after 

the incident. 
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49. The accused in his statement recorded under Section 313 Cr.P.C. 

categorically admitted to have dealt fatal blows on the neck of his father 

severing it from the rest of the body with other injuries on his person with the 

help of an axe and how he carried the head to the house of the informant 

(PW1) in a bicycle. Question arises whether such statement of the accused 

given under Section 313 Cr.P.C. can be used against him as a piece of 

evidence alongwith evidence of the prosecution witnesses. 

 

50.  In the State of Maharashstra -vs- Sukhdev Singh and anr., 

reported in (1992) 3 SCC 700, the Hon'ble Supreme Court made the 

position of law clear with the following observation(s): 

 

"51. that bring such to the question whether such statement 

recorded under section 313 of the Code can constitute the sole basis 

for conviction. Since no oath is administered to the accused, the 

statements made by the accused will be evidence stricto senso. That 

is why Sub-section(3) says that the accused shall not render himself 

liable to punishment if he give false answer. Then comes Sub-

section(4) which reads: 

 

"313(4). The answers given by the accused may be taken into 

consideration in such enquiry or trial and put in evidence for or 

against him any other inquiry into, or trial for, any other offence 

which such answers may tend to show he was committed." 

 

51.  In the case of Satbir -vs- State of Haryana, A.I.R 1981 S.C. 2074, 

it has been observed that the statement of the accused is relevant under 

section 11(2) of Evidence Act. 

 

52.  In the case of Lalit Singh -vs- State of Uttar Pradesh, 1985 

Cri.L.J. 1488, it has been observed that the accused persons admitted in 

their statements recorded under section 313 Cr.P.C. that when the deceased 

was taking the appellant's cattle which had strayed into his field having 

crops to the pound, the appellant/accused armed with 'Fasa' and asked him 
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to release the cattle, it was held that the prosecution has proved the origin 

of the occurrence. 

 

53.  In the case of Birendrajit, 1953 Cri.L.J. ; and Laxman Joy Ram A, 

1962 S.C. 1201, it has been observed that the accused's statement can be 

taken into consideration in judging his innocence or guilt. 

 

54.  In so far as motive qua the crime committed it must be borne in mind 

motive assumes importance when the case rests solely on circumstantial 

evidence. On the other hand, mere evidence of motive can never supply want 

of reliable evidence direct or circumstantial of the commission of crime. 

 

55.  In Subedar Tiwari -versus- State of Uttar Pradesh, A.I.R. 1989 

(S.C.) 733 it was held that the evidence regarding existence of motive 

which operates in the mind of assassin is very often than not within the 

reach of others. The motive may not even be known the victim of the crime. 

The motive may be known to the assassin and no one else may know what 

gave birth to the evil thought in the mind of assassin. 

 

56.  In Haris J. Mal -versus- State 1982 Cr.L.J. 2123 (Del.) held that 

“prosecution may prove a motive for the crime if it help them to establish 

their case, as a matter of circumstantial evidence; but they are not legally 

bound to prove motive because " a motiveless crime is a still a crime." 

 

57.  In another decision reported in Nathuni Yadav -versus- State of 

Bihar A.I.R.1997 (S.C.) 1808 it was held that “motive for doing a crime act 

is generally difficult area for prosecution. One cannot normally see into the 

mind of another. Motive is the emotion which impels a man to do a 

particular act. Such impelling cause need not necessarily be proportionally 

grave crime. Many a murder have been committed without any known or 

prominent motive. It is quite possible that the aforesaid impelling factor 

would remain undiscoverable though it is sound proportion for that every 

crime act is done with a motive, it is unsound suggest that no such crime it 

can be presumed unless motive is proved. After all, motive is a psychological 

phenomenon. Mere fact that prosecution failed to translate that mental 
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disposition of the accused into evidence does not mean that in such mental 

condition existed in the mind of the assailant”. 

 

58.  Accused confessed that he had frequent quarrel with his father as 

regards land dispute. The evidence of I/O, PW10 also disclosed that accused 

used to quarrel with his father before the incident regarding sale of their land 

while they were staying together in a small house. This is also categorically 

admitted by the accused in his statement recorded under Section 313 Cr.P.C. 

that he used to quarrel with his father frequently as his deceased father 

wanted to sale the entire land without giving him any share thereof. That must 

have annoyed the accused and since then he started harboring ill will against 

his father speaks heavily against the accused. When the relation between the 

accused and the deceased were hostile due to share of land between them 

that would certainly provide as a motive for the offence. The motive is strong 

in the facts and circumstances of the case and constitutes a very formidable 

piece of evidence against the accused to establish that the accused snatched 

away the life of his father in a most horrific and ruthless manner in the wee 

hours of the morning, on the day of occurrence at his house where only the 

accused and father were only inmates of that house. 

  

59. Mr. Tarun Ch. Boro, learned counsel for the accused submitted that at 

the time of the incident the accused was suffering from insanity and therefore 

he is entitled to get the advantage of Section 84 of the IPC. But I find no force 

in the submission of the learned counsel for the accused to accept his 

contention in view of the fact that there is not even a spook of evidence on 

record to prove that accused at the relevant time was incapable of knowing the 

nature of the act and that what he was doing was either wrong or contrary to 

law. There is also no evidence to prove that accused was no in a proper state 

of mind at the time of causing death of the deceased. Admittedly the defence 

has not taken plea of insanity at the time of trial of the case under Section 84 

of IPC. The burden of proving that the mental condition of the accused was not 

proper at the time when the offence was committed lies on the accused in 

view of Section 105 of Indian Evidence Act. 
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60.  However, in view of the plea raised it is desirable to consider the 

meaning of expression “unsoundness of mind” in the context of Section 84 of 

the IPC and for its proposition, we deem it expedient to reproduce the same. It 

reads as follows: 

"Section 84. Act of a person of unsound mind.-- Nothing is an 

offence which is done by a person who, at the time of doing it, 

by reason of unsoundness of mind, is incapable of knowing 

the nature of the act, or that he is doing what is either wrong 

or contrary to law."  

Section 84 of the Indian Penal Code is found in its Chapter IV, which 

deals with general exceptions.  

7. From a plain reading of the aforesaid provision it is evident that an 

act will not be an offence, if done by a person who, at the time of 

doing the same by reason of unsoundness of mind, is incapable of 

knowing the nature of the act, or what he is doing is either wrong or 

contrary to law. But what is unsoundness of mind? This Court had the 

occasion to consider this question in the case of Bapu alias Gujraj 

Singh v. State of Rajasthan, (2007) 8 SCC 66, in which it has been 

held as follows:  

"The standard to be applied is whether according to the ordinary 

standard, adopted by reasonable men, the act was right or wrong. 

The mere fact that an accused is conceited, odd, irascible and his 

brain is not quite all right, or that the physical and mental ailments 

from which he suffered had rendered his intellect weak and had 

affected his emotions and will, or that he had committed certain 

unusual acts in the past, or that he was liable to recurring fits of 

insanity at short intervals, or that he was subject to getting epileptic 

fits but there was nothing abnormal in his behaviour, or that his 

behaviour was queer, cannot be sufficient to attract the application 

of this section."  

8. The scope and ambit of the Section 84 of the Indian Penal Code 

also came up for consideration before this Court in the case of Hari 

Singh Gond v. State of Madhya Pradesh, (2008) 16 SCC 109 = AIR 

2009 SC 31 in which it has been held as follows:  

"Section 84 lays down the legal test of responsibility in cases 

of alleged unsoundness of mind. There is no definition of 

https://indiankanoon.org/doc/1433889/
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`unsoundness of mind' in IPC. The courts have, however, 

mainly treated this expression as equivalent to insanity. But 

the term `insanity' itself has no precise definition. It is a term 

used to describe varying degrees of mental disorder. So, every 

person, who is mentally diseased, is not ipso facto exempted 

from criminal responsibility. A distinction is to be made 

between legal insanity and medical insanity. A court is 

concerned with legal insanity, and not with medical insanity."  

 

61.  In the matter of Dahyabhai vs. State of Gujarat, 1964 (7) SCR 

361: [1964 (2) CriLJ 472], the Apex Court held that “The prosecution, in a 

case of homicide shall prove beyond reasonable doubt that the accused 

caused death with the requisite intention described in Section 299 of the 

Indian Penal Code. This general burden never shifts and it always rests on 

the prosecution under Section 105 of the Evidence Act the burden of proving 

the existence of circumstances bringing the case within the said exception 

lies on the accused; and the court shall presume the absence of such 

circumstances. The accused will have to rebut the presumption that such 

circumstances did not exist, by placing material before the court sufficient 

to make it consider the existence of the said circumstances so probable that 

a prudent man would act upon them. The accused has to satisfy the 

standard of a "prudent man". If the material placed before the court. such 

as, oral and documentary evidence, presumptions, admissions or even the 

prosecution evidence, satisfies the test of "prudent man", the accused will 

have discharged his burden”. 

  

62. In the matter of Hari Singh Gond Vs. State of M.P. AIR 2009 SC 

31 : (2009 CriLJ 346), the Apex Court held that-“The standard to be applied 

for deciding applicability of Section 84 is whether according to the ordinary 

standard, adopted by reasonable men, the act was right or wrong. The mere 

fact that an accused is conceited, odd irascible and his brain is not quite all 

right, or that the physical and mental ailments from which he suffered had 

rendered his  intellect weak and had affected his emotions and will, or that 

he had committed certain unusual acts, in the past or that he was liable to 

recurring fits of insanity at short intervals, or that he was subject to getting 

epileptic fits but there was nothing abnormal in his behaviour,  or that his 

https://indiankanoon.org/doc/1569253/
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behaviour was queer, cannot be sufficient to attract the  application of this 

section”. 

 

63.  In the background of what we have observed that when the burden is 

on the accused, the defence should have discharged it by putting instances 

and by bringing on record, the earlier medical evidence etc. In the backdrop of 

the evidence of the prosecution witnesses that none of the prosecution 

witnesses were cross-examined to prove that mental condition of the accused 

was not proper at the time when the occurrence was committed. Even then, no 

efforts were made during the entire period of trial to get the accused medically 

examined so that the opinion may have been obtained regarding alleged 

unsoundness of mind which the defence has half heartedly taken at the trial. 

Even, in the statement of the accused, recorded under Section 313 Cr.P.C. 

nothing has been observed nor the answers to the questions put to him are 

given in such a manner, on which, it could have been proceeded in that line. 

 

64.  In the present case, the prosecution has proved all the tell-tale 

circumstances against the accused that none but the accused committed 

murder of the deceased, not only that the accused after beheading his father 

carried his severed head in a bag in a bicycle and kept in the veranda of the 

house of the informant (PW1) which was recovered later on. The aforesaid 

conduct of the accused subsequent to the commission of the offence clearly 

goes to suggest that he knew that whatever he had done was wrong and 

illegal. Thus, it cannot be inferred on a balance of preponderance of the 

probabilities that the accused at the time of commission of the offence did not 

know the nature of the act; that it was either wrong or contrary to law. 

Therefore, there is no substance in the argument of Mr. Tarun Ch. Boro, 

learned counsel for the accused that the accused was not in a proper frame of 

mind to know as to what he was doing was wrong. 

 

65.  Another facet that has emerged from the evidence on record that the 

accused sustained cut mark injuries on his penis for which he had to undergo 

medical treatment immediately after causing death of his father by him 

severing his head from torso. In this respect the accused in his statement 
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recorded under Section 313 Cr.P.C. has maintained that after killing of his 

father in a dastardly manner his conscience was stirred out of penitence and in 

order to expiate his sin in killing his father he tried to cut his own penis and 

thus it can be concluded that injury sustained by the accused was a self 

inflicted one in order to contrive a defence. That apart so far as the injuries 

sustained by the accused no plea of private defence is taken by the defence to 

get benefit as contemplated under Section 96, 97, 98 and 100 of the Indian 

Penal Code so as to presume that the accused caused injuries on the deceased 

in the exercise of his right of private defence. 

 

66.  Situated thus, looking to the totality and features of the case and 

keeping in view the cumulative effect of the circumstances on record, I have 

no doubt in my mind that there is no scope of inference that the deceased Pius 

Munda might have been killed by somebody else then the accused. The proved 

circumstances only lead to the hypothesis of guilt of the accused leading to the 

irresistible conclusion that it was the accused and the accused alone who 

caused the death of his father Pius Munda. 

 

67.  Accordingly the accused Ganesh Manki Munda is held guilty under 

Section 302 IPC and convicted him thereunder.  

 

68.  That now takes us to the question of sentence. The accused in the 

instant case committed murder of his father in an extremely brutal and 

grotesque manner by severing his head from the torso and thereafter packed 

the head in a bag and carried in a bicycle. Therefore, the offence committed by 

the accused and the manner the accused committed the offence results that 

accused should not be dealt with any leniency. No doubt every murder is 

brutal, but in all the murder cases capital punishment cannot be imposed. Life 

imprisonment is the general rule and imposition of death sentence is an 

exception. 

 

69.  The question when the extreme penalty of death should be awarded is 

no longer res integra and has been set at rest by the Supreme Court in the 
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case of Bachan Singh Vs. State of Punjab (1980) 2 SCC 684 where there 

lordships observed that death sentenced should be awarded only in the “Rarest 

of Rare” cases. When the alternative option is unquestionably foreclosed and 

the following propositions emerged therefrom:- 

(i) The extreme penalty of death need not be inflicted except in gravest 

cases of extreme culpability. 

(ii) Before opting for the death penalty the circumstances of the 

"offender" also require to be taken into consideration along with the 

circumstances of the "crime". 

(iii) Life imprisonment is the rule and death sentence is an exception. In 

other words, death sentence must be imposed only when life 

imprisonment appears to be an altogether inadequate punishment 

having regard to the relevant circumstances of the crime, and provided, 

and only provided, the option to impose sentence of imprisonment for 

life cannot be conscientiously exercised having regard to the nature and 

circumstances of the crime and all the relevant circumstances. 

(iv) A balance sheet of aggravating and mitigating circumstances has to 

be drawn up and in doing so the mitigating circumstances have to be 

accorded full weightage and a just balance has to be struck between 

the aggravating and the mitigating circumstances before the option is 

exercised. 

 

70.  No doubt, Bachan Singh’s case (Supra) on the said question which 

was considered in the case of Machhi Singh -versus- State of Punjab 

(1983) 3 S.C.C. 470 wherein same principles of law have been reiterated and 

provided as observed that in order to apply these guide lines, the following 

questions may be answered: 

(a) Is there something uncommon about the crime which renders 

sentence of imprisonment for life inadequate and calls for a death 

sentence? 

(b) Are the circumstances of the crime such that there is no alternative 

but to impose death sentence even that after according maximum 
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weightage to the mitigating circumstances which speak in favour of the 

offender ?  

 

71.  In Guru Basavaraj Vs. State of Karnataka (2013) 7 SCC 77, the 

Hon’ble Supreme Court, disclosing about the sentencing policy, had to say this: 

“33. There can hardly be any cavil that there has to be a proportion 

between the crime and the punishment. It is the duty of the court to 

see that appropriate sentence is imposed regard being had to the 

commission of the crime and its impact on the social order. The cry of 

the collective for justice which includes adequate punishment cannot 

be lightly ignored. 

 

72.  In Swamy Shraddananda @ Murali Manohar Mishra v. State of 

Karnataka, AIR 2008 SC 3040 it was held that “if the case falls short of 

the rarest of rare category and the Court is reluctant to award the death 

penalty, but at the same time, it feels that life imprisonment, subject to 

remission, which is usually of 14 years is inadequate, then recourse should 

be taken to the extended option. The Court should direct that the convict 

should be given life imprisonment and he must not be released for the rest 

of his life”.  

 

73.  Courts have to recognize that the "rarest of rare" principle is an attempt 

to streamline sentencing, and instruct a certain uniformity in judicial approach 

towards a task which is extremely sensitive and difficult. When a judge 

exercises a choice either way, she (or he) assumes an onerous responsibility 

which has to be lived with for the rest of one‟s life.  

 

74.  Panchhi v. State of Uttar Pradesh, AIR 1998 SC 2726 is an 

important case, where the Supreme Court held that brutality is not the sole 

criterion of determining whether a case falls under the "rarest of rare" 

categories, thereby justifying the commutation of a death sentence to life 

imprisonment. The Court observed:  

"No doubt brutality looms large in the murders in this case 

particularly of the old and also the tender age child. It may be 

that the manner in which a murder was perpetrated may be a 
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ground but not the sole criterion for judging whether the case 

is one of the „rarest of rare cases‟ as indicated in Bachan 

Singh‟s case."  

 

75.  In Rajpara v. State of Gujarat, (2002) 9 SCC 18 the accused was 

convicted for murder of wife and four daughters by pouring petrol on them and 

setting them on fire when they were asleep. But the Court commuted the 

death penalty to life imprisonment. In Sheikh Ayub v. State of 

Maharashtra, 1998 SCC (Cri) 1055 the accused murdered his wife and five 

children, but again the death penalty was not awarded. In Ram Anup Singh 

v. State of Bihar AIR 2002 SC 3006 was a case of murder of four persons 

including the accused‟s brother and family members; yet death penalty was 

not awarded. 

 

76.  In the light of the law laid down by the Hon'ble Apex Court alluded 

above, now this court is called upon to consider whether the present case 

would come within the realm of the "rarest of rare cases" or not. 

 

77.  Nevertheless, in the present case in hand, the Court can perceive the 

following mitigating circumstances the following facts are manifest:- 

(i) That accused committed the offence under the influence of extreme 

mental and emotional disturbance on the apprehension of selling of the 

property of his father without giving him any share thereof. 

(ii) His age at the time of commission of crime was 26 years. 

(iii) The accused is a person without being gainfully employed. 

(iv) In any case he cannot be threat to the society as after commission 

of the murder he atoned for his sin by cutting his own penis for which 

he had to undergo medical treatment for few months till his recovery. 

So there are fairly good chances of his reformation as he has learnt 

sufficient lessons from it.  

 

78.  In the final analysis upon taking an overall global view of all the 

circumstances in the light of the aforesaid propositions and taking into account 
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the answers to the questions by way of the test for rarest of rare cases (as 

they are useful guidelines for the court to focus its mind, and not as containing 

binding, inflexible principles) though the heartless nature of the crime is 

shocking, yet, it cannot be said that the accused is irredeemable as a human 

being; he is not "shut out from God and man" for us to say that death penalty 

is the only sentence fit for his crime, and that it falls within the “rarest of rare” 

category of cases where death sentence may be imposed. 

 

79.  For the reasons stated above, the accused Ganesh Manki Munda is 

awarded imprisonment for life, which, shall mean the rest of his life as held in 

Swamy Shraddananda @ Murali Manohar Mishra v. State of 

Karnataka (supra).  

  

80. The period of sentence shall be set off under section 428 of the Code of 

Criminal Procedure against the period of his detention in jail custody in 

connection with this case. 

 

81.  Let copy of the judgment be furnished to the convict Ganesh Manki 

Munda free of costs forthwith. 

 

82. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

 

83. Let the GR case No.270/16 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

 

84.  Given under my hand and seal of this court on this 12th day of June, 

2019 in the open court. 

 

(P.Saikia)                                                                                                                                  
Sessions Judge, 

              Udalguri. 
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APPENDIX: 

A) PROSECUTION WITNESSES: 

i) PW1   Bhim Orang. 

ii)PW2   Indra Bhumij. 

iii)PW3  Dharma Lal Giri. 

iv)PW4  Lakhimoni Orang. 

v)PW5   Bal Bahadur Biswakarma. 

vi)PW6  Dr. Bhadra Kanta Sarma. 

vii)PW7 Bhadeswar Panika. 

viii)PW8 Ajoy Manki Munda. 

ix)PW9  Dulal Ch. Das. 

x)PW10 Sitangshu Kr. Ghosh. 

 

B) DEFENCE WITNESS: Nil.  

 

C) EXHIBITS: 

i) Ext.1  FIR. 

ii) Ext.2  Seizure list. 

iii) Ext.-3 Seizure list. 

iv) Ext.-4 Postmortem report. 

v) Ext.-5 Photocopy of inquest. 

vi) Ext.-6 Sketch map. 

vii) Ext.-7 Charge-sheet.  

 
      Dictated and corrected by me 
                   and each page bears by signature. 
 
 
 

          (P.Saikia)                                                                                                                                  
      Sessions Judge, 

                   Udalguri. 
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