
G.R. CASE NO. 1009 of 2018

 IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO.  1009 of 2018
  (U/S 14/15  OF ASSAM GAME & BETTING ACT)

        STATE

-VS-

       MD. NAZRUL ALI
       MD. AMIR HAMJA
 

…................. Accused.

Present:  Smti. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Pourel

Advocate for the Defence : Mr. T. C Boro

Charge framed and explained on : 29.10.2019

Evidence recorded on   : 08.11.18, 20.11.18 and 01.12.18

Argument heard on   : 28.02.2019

Judgment delivered on   : 07.03.2019

 

J U D G M E N T

1. The  fact  of the prosecution case,  in brief,  is that the informant Sri

Mahendra Nath had lodged an FIR before Kalaigaon PS by stating inter-

alia that on 03.10.2018 at about 04:00 PM he along with other police

personnel and CRPF personnel went to Koto chowk as per direction of

SDPO, Bhergaon. When they reached at the place of occurrence the

public gathered were fled away from the place of occurrence, but they

able to apprehend the two accused persons at the place of occurrence.

After  that  they  have  recovered  8  nos  of  tir  tickets  books,  one  sell

number list and Rs. 960/- from their possession. Hence, this case.  

2. After receiving the FIR, the Officer-in-Charge of Kalaigaon police station

registered a PS case vide Kalaigaon PS case no. 106 of 2018, u/S 14/15

of Assam Game & Betting Act. The I/O investigated the case, recorded

the  statement  of  witnesses  and  after  completing  the  investigation,

submitted  the  charge  sheet  against  the  accused  persons  persons

namely Nazrul Ali and Amir Hamja u/S 14/15 of Assam Game & Betting

Act vide CS No. 63 of 2018, dated 22.10.2018.
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3. On the basis  of  the charge sheet,  cognizance of  offence was  taken

under  Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were

issued  for  causing  appearance  of  the  accused  persons  before  the

Court. Accordingly the accused persons appeared. Then the copies of

relevant  documents  were  furnished  to  the  accused  persons.

Considering the relevant documents of case record, charge u/S 14/15 of

Assam Game & Betting Act was framed against the accused persons.

Thereafter, the content of charge u/S 14/15 of Assam Game & Betting

Act was read over and explained to the accused persons to which they

pleaded not guilty and claimed to be tried.

4. During trial  the prosecution has examined as many as five (5)  PWs

including the informant. The accused persons were examined u/S 313

Cr.P.C. They had denied the prosecution case totally. No witness been

examined by the defence. Argument had been heard from both sides. 

5. I  have  considered  the  evidence  on  record,  statement  of  defence

recorded  u/S  313  CrPC  of  the  accused  persons  and  the  arguments

advanced.  For  the  purpose  of  clarity,  the  following  points  for

determination is hereby framed: 

6.  POINTS FOR DETERMINATION OF THE CASE   :

(i)  Whether on 03rd day of October,  2018 at about 04:00 PM, the

accused  persons  were  found  having  the  possession  of  betting

instruments  (tir  ticket  books)  which  were  used  for  betting  or  for

inviting the betting and thereby committed the offence punishable

u/S 14 of Assam Game & Betting Act?

(ii) Whether on the same day, time and place, the accused persons

had opened or kept betting house or used the house as a betting

house  and  also  for  betting  purpose  and  thereby  committed  the

offence punishable u/S 15 of Assam Game & Betting Act?

7. DISCUSSION, DECISION AND REASONS FOR THE DECISION: The

prosecution has examined as  many as five (5) witnesses. 

PW 1 Mahendra Nath  (informant)
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PW 2 Nakul Baruah

PW 3 Samad Ali

PW 4 Abu Sarif and

PW 5 Mahadev Nath

8. PW1 Mahendra Nath, the informant herein this case has stated that he

knows the accused persons. On 03.10.2018 he was directed by SDPO

that some people had indulged with tir game at Koto chowk and then

he along with  ASI  Mahadev Nath,  constable Nakul  Baruah and Abu

Sarif  went  to  Koto  chowk.  After  that  they  had caught  the  accused

persons when they were indulged with tir game and other people fled

away from the place of occurrence. He had recovered Rs. 960/-, 8 nos

of  tir  books  and  one  sell  number  list  from  the  possession  of  the

accused persons. Afterwards he had seized those articles and prepared

the seizure list at the place of occurrence.  After that he lodged the

FIR. He has identified the FIR as Exhibit 1 and his signature as Exhibit 1

(1). He has also identified the seizure list as Exhibit 2 and Exhibit 2 (1)

is his signature. 

9. During  cross  examination  PW1  has  stated  that  there  was  many

residing houses and shops at the place of occurrence. He had recorded

the statement of only two persons near the place of occurrence. He

had not made the witnesses who had accompanied him to the place of

occurrence. He had also not made the witnesses who were residing

near the place of  occurrence.  The IO of  this  case has also present

along with him at the time of incident. He had not seen the seized

article  before  the Court.  He had not  arrested the other  persons  as

people did not tell their address. He has denied the suggestion that he

had not recovered any articles from the accused persons.  He had not

mentioned in his seizure list from where he had seized the articles. 

10.PW2 Nakul Baruah has stated in his evidence that he knows both the

parties. In the month of October first week the incident was occurred.

On the day of the incident as per direction of SDPO he went along with

the informant to Koto chowk and found that people were playing tir

game in the varandha of one house. When they reached people were

fled away from the place of occurrence. They had apprehended two

accused  persons.  They  had  recovered  some  money  and  betting

articles  from the possession of  the accused persons.  After  that  the
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accused  persons  were  brought  to  the  police  station.  After  that

informant lodged the FIR.  

11.During cross examination he has stated that he could not say properly

as  to  how  much  money  and  tir  books  were  recovered  from  the

possession  of  the  accused persons.  There  was  about  10/12 people

gathered at the place of occurrence and they had tried to apprehend

those people, but people were fled away from the place of occurrence.

Accused  Amir  Hamja  had  tried  to  run  away  from  the  place  of

occurrence, but they had caught him. The place of occurrence was a

residential area. There was many houses near the place of occurrence

and people were living there. He has denied the suggestion that they

had not recovered any articles  from the possession of  the accused

persons. He was not asked more questions at the time of recording his

statement as he was with the IO at the time of incident. He has denied

the suggestion that  the accused persons are not  involved with  the

crime.     

12.PW3 Samad Ali  has stated in his  evidence that  he knows both the

parties. At the time of incident he was coming towards his home and

on the way to his home he found huge gathering at the the place of

occurrence and hence he stopped there. He came to know from the

people that the accused persons were arrested by police as they had

indulged with tir game. Police took his signature in the seizure list. He

has identified the seizure list and Exhibit  2 and Exhibit 2 (2) is his

signature. 

13.During cross-examination he has stated that  he had not  seen from

where  the accused persons  were  caught  by the  police.  He  did  not

know the contents of the seizure list. Police had not shown any articles

to him at the time of taking his signature. 

14.PW4 Abu Sharif has stated in his evidence that he knows the informant

as well as the accused persons. About one month ago he was asked to

accompany the informant to Koto chowk as there was tir game going

on  at  koto  chowk.  They  were  accompanied  by  CRPF  and  Battalion

party.  When they had reached at Koto chowk then people had tried to

run  away  from the  place  of  occurrence.  After  that  he  chased  and

caught the accused Amir Hamja. He had recovered 8 nos of tir tickets
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from the possession of accused Amir Hamja and he had handed over

those tickets to his officer. 

15.During cross-examination he has stated that there was many houses

near the place of occurrence. There was also many shops near the

place  of  occurrence.  There  was  huge  gathering  at  the  place  of

occurrence.  Police  had  recorded  his  statement  at  the  plac  eof

occurrence. Rests of his cross examination are the suggestions which

he has denied. He had recovered the tir tickets from the possession of

the  accused  Amir  Hamja,  but  He  did  not  put  his  signature  in  the

seizure list. He has denied the suggestion that accused Amir Hamja

had not involved with the tir game. He did not find the accused Nazrul

at the place of occurrence. He has also denied the suggestion that he

had deposed falsely. 

16.PW5  Mahadev  Nath,  the  IO  herein  this  case  has  stated  in  his

deposition that on 03.10.2018 he was posted at kalaigaon PS. That day

as per information of SDPO, Bhergaon he made a GD entry vide No. 45

dated  03.10.2018  and  went  to  the  place  of  occurrence  along  with

Mahendra Nath, Constables and CRPF party. When they reached near

ME Madrasha School at Koto chowk then people tried to run away from

the place of occurrence. After that they had able to apprehend the

accused  persons  namely  Nazrul  Ali  and  Amir  Hamja.  Afterwards  SI

Mahendra Nath had recovered 8 nos of tir books, one list of tir number

and cash amount of  Rs.  960/-  from the possession of  the accused

persons  and  he  had  prepared  the  seizure  list  after  seizing  those

articles. After that Mahendra Nath had lodged the FIR and accordingly

O/C had registered the case vide Kalaigaon PS No. 106/18 u/S 14/115

of  Assam  Gambling  and  Betting  Act  and  endorsed  him  for

investigation.  After  that  he  had  recorded  the  statement  of  the

witnesses  and  accused  persons  were  forwarded  to  the  Court.  He

visited  the  place  of  occurrence  and  drew  the  sketch   map.  After

completion of  the investigation he had submitted the charge sheet

against  the  accused  persons  u/S-  14/15  of  Assam  Gambling  and

Betting Act. He has identified the seizure list as Exhibit 2 and Exhibit 2

(5) is his signature. He has identified the sketch map as Exhibit 3 and

Exhibit 3 (1) is his signature. He has identified the charge sheet as

Exhibit 4 and Exhibit 4 (1) is his signature.
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17.During cross examination he has stated that informant had seized all

the  articles  which  were  related  to  the  incident.  After  seizing  the

articles the informant had lodged the FIR. There was residential houses

near the place of occurrence. He had not recorded the statement of

the witnesses who were residing near the place of occurrence. He had

not mentioned in his CD that as to why the informant had seized the

articles. He has denied the suggestion that he had not recovered any

articles from the possession of the accused persons. 

18.Learned APP argued that it has been established with cogent evidence

that the prosecution witnesses PW1, PW2, PW3, PW4 and PW5 had

caught the accused persons red handed along with betting articles. so

he prayed to convict the accused persons. On the other hand learned

defence  counsel  during  course  of  argument  has  stated  that  the

investigation  in  this  case  is  perfunctory  and the  entire  prosecution

case is a tainted one, hence accused persons deserves acquittal. 

19.Learned counsel of defence during course of argument has relied upon

the following case law:-

(i) 2009 (1) GLJ 690- Mrs. Sania Rahman Chaudhuri Vs State of Assam

and other.  

20.After perusal of the evidence available on record, it is seen that  the

informant PW1 Mahendra Nath who is the Sub-Inspector has played a

major role in the investigation. He has recorded the 161 statment of

some witnesses. Furthermore, the IO herein this case i.e PW5 Mahadev

Nath had accompanied the informant when they went to the place of

occurrence for caught hold of the accused persons while they were

playing tir game. Thus, it is seen that the IO himself was present at the

time of committing the incident and thus, it is seen that the entire

investigation  was  conductedhhs  in  an  unusual  manner  which  is

unknown to law. It is a settle law that the IO should be an impartial one

to arrive at fair decision in a case where the informant has played the

role of an IO it is difficult to uphold the position that the investigation

was impartial.

21.Furthermore, it is also seen that PW3 Samad Ali is a seizure witnesses

herein this case, but while deposing his evidence he has stated that he
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only heard from the people that the accused persons were arrested by

police as they were engaged with tor game. He had no knowledge

from where the accused persons were caught by the police and police

also had not shown any seized article to him. Thus, the evidence of the

informant has not been supported by the seizure witnesses and in my

view,  prosecution  has  failed  to  establish  the  fact  that  the  seized

articles  had  been  recovered  from  the  possession  of  the  accused

persons and I do not find any ground to believe the prosecution case

at hand. Hence, the accused persons stands acquitted under Section

14/15 of Assam Game and Betting Act beyond all reasonable doubt.    

O R D E R

The prosecution has miserably failed to prove the case against the

accused persons, hence the accused persons namely Nazrul Ali and

Amir Hamja are hereby acquitted from the Section  14/15 of Assam

Game and Betting Act beyond all reasonable doubt and set at liberty

forthwith. 

The bail bond of the accused person is extended for a further period

of 6 months from today as per provisions of Section 437-A Cr.P.C as

amended up to date.

The  seized  articles  be  disposed  of  in  due  course  of  time  as  per

procedure of law.  

 The judgment is given under the hand and seal of this Court

on  this 07  th   day of March, 2019.

Dictated and corrected by me:

      (N. Lahkar )                (N. Lahkar)

    Addl. Chief Judicial Magistrate.              Addl.  Chief Judicial Magistrate
    Udalguri, Assam.            Udalguri, Assam. 
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 APPENDIX

A. Prosecution witnesses : PW 1 Mahendra Nath  (informant)

PW 2 Nakul Baruah

PW 3 Samad Ali

PW 4 Abu Sarif and

PW 5 Mahadev Nath

B. Defence witness :         Nil.

C. Documents exhibited : Ext. 1 – FIR
Ext. 2 – Seizure list
Ext. 3 – Sketch map
Ext. 4 – Charge sheet

Addl. Chief Judicial Magistrate
       Udalguri, Assam. 

Typed and transcribed by me:

(Rupam Das/Stenographer)
 

8


	O R D E R

