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Assam Schedule VII. Form No.132. 

HIGH COURT FORM NO. (J) 2 

 

HEADING OF JUDGMENT ON ORIGINAL SUIT/CASE 

District - Udalguri 

In the Court of the Addl. District Judge, Udalguri. 

Present : Smti. Nirmali Talukdar, A.J.S. 

    Udalguri. 

Saturday, the 16th day of March, 2019 

Title Suit (D) Case No. 05 of 2014 

 

1. Monoj Daimari 

Plaintiff (s) 
Petitioner (s) 

Versus 

 

1. Smti Dibyajyoti (Basumatary) Daimari 

Defendant (s) 
Opposite Party 

 
(I) Give date or dates    This appeal coming on this day (or having been heard on) 

06-03-19 

In the presence of 

Advocate(s) Plaintiff (s) 

None appeared                                                           ------------- for ------------- 

Pleader (s) Petitioner (s) 

 

Advocate(s) Defendant (s) 

Mr. Rajiv Khaklari                                                        ---------for ------------------ 

Pleader (s) Opposite Party 

 

and having stood for consideration to this day, the Court delivered the 

following judgment: 
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T.S.(D) 05/2014. 

J U D G M E N T 

1. This is a suit under Section 10 of the Indian Divorce Act 1869, for a decree 

of divorce by dissolution of marriage between the petitioner and the 

opposite party. 

 

2. The petitioner’s case, in brief, is that on 07-12-2000, the marriage between 

the petitioner and the opposite party was solemnized according to Christian 

rites, customs and ceremonies. Both the parties were Christian by religion 

at the time of solemnization of marriage and they continued to be Christian 

after the date of filing the instant case. After solemnization of marriage 

both the parties lived together and co-habitat has husband and wife in the 

residence of the petitioner and within the wedlock a female child was born 

to them on 10-02-2002, namely Lovely Daimary, who is now aged about 

13 years. According to the petitioner after three(03) years of peaceful 

conjugal life, the opposite party started making trouble and made the life 

of the petitioner miserable. After one(01) year of birth of their child the 

opposite party insisted the petitioner to live separately from his aged 

widow mother. As the petitioner refused to live separately from his mother, 

therefore, opposite party used to pick up quarrel with the petitioner and his 

mother and other family members without any rhyme and reason. The 

opposite party even assaulted the petitioner, remained adamant to her 

idea of living separately causing immense mental and physical cruelty to 

the petitioner. On 15-01-13, the opposite party left the residence of the 

petitioner and thereafter she never turned up her matrimonial home. She 

also avoided to contact the petitioner. The petitioner has stated that he 

has been treated with cruelty by the opposite party and as such he has 

decided to divorce the opposite party. The opposite party also has taken 

back her ornaments and materials given at the time of marriage which 

indicates that she is also not interested to lead conjugal life with the 

petitioner. Hence, the petitioner has filed this instant case for dissolution of 

marriage. 
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3. The opposite party has filed her written statement denying the case of the 

petitioner. The opposite party has contended that there is no cause of 

action for the suit and as such it is liable to be dismissed. The suit is filed 

against the opposite party in order to put mental harassment on her. The 

petitioner’s case is based on concocted and imaginary facts. The opposite 

party has vehemently denied that she proposed to the petitioner to live 

separately from his aged widow mother. According to the opposite party 

on 15-01-13, at about 08.00 pm, at night the petitioner came to home 

being partially drunk. The petitioner was busy talking with other woman 

over phone and when the opposite aprty restrained him from talking with 

the woman, the petitioner got furious and started to beat the opposite 

party brutally. Their daughter Lovely Daimary and opposite party’s niece 

Liza Daimary had witnesses the incident and they tried to rescue the 

opposite party. The opposite party cried for help and hearing that some 

neighbours came and rescued her. On the same night opposite aprty 

informed her family members about the incident and they immediately 

came to her matrimonial home and they tried to calm the petitioner down, 

but the petitioner instead of being calm tried to assault the opposite party 

with a knife. Then apprehending the peril of the life of the opposite party 

her family members took her to her parental home alongwith her daughter. 

Next day the family members of the opposite party alongwith some 

villagers came to the house of the petitioner and tried to resolve the 

matter amicably but the petitioner and his family members abuse them 

with filthy behavior and chased them away. Thereafter on numerous 

occasions opposite party tried to resolve the matter, but was denied by the 

petitioner and for this reason the opposite party have been compelled to 

reside in her parental home till date. The opposite party is still ready to 

continue conjugal life with the petitioner. The opposite party has also 

stated that on receiving the legal notice sent by the petitioner, she tried to 

contact the petitioner but he deliberately avoided her. Then on 07-03-14, 

alongwith co-villagers, she went to her matrimonial home to continue the 

conjugal life but the family members of the petitioner refused to keep her 
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in her matrimonial home. The opposite party has contended that allegation 

made against her in the complaint are totally cooked up and fabricated 

allegation and it is not a fit case where decree of divorce may be granted 

on the ground of cruelty. 

 

4. Upon pleadings of the parties the following issues were framed in the suit:- 

Issue 

(1) Whether the case is maintainable in its present form? 

(2) Whether there is a cause of action of suit? 

(3) Whether the petitioner is subjected to cruelty? In such a nature 

so as to difficult for the part of petitioner to continue conjugal life 

with the respondent/opposite party. 

(4) Whether the petitioner is entitled to get a decree of divorce by 

dissolution of mortgage dated 07/02/2014? 

(5) Whether the petitioner is entitled to get a decree of divorces as 

prayed for? 

(6) What other relief/reliefs are entitled by the parties? 

 

There are typical errors in issue no. 3 & 4, as such both the issues 

are recast as follows: 

(3) Whether the petitioner is subjected to cruelty in such a nature 

so as to difficult for the part of petitioner to continue conjugal life 

with the respondent/opposite party? 

(4) Whether the petitioner is entitled to get a decree of divorce by 

dissolution of marriage dated 07/02/2014? 

 

5.  I have heard arguments canvassed by the learned counsel for both the 

sides and also assessed the evidence on record in its entirety. 
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DISCUSSION, DECISION AND REASONS THEREOF: 

 

Issue no 3 

 

6.  The petitioner has claimed that after one year of date of birth of their 

child the opposite party proposed to live separately from the aged widow 

mother of the petitioner and when the petitioner declined to accept the 

said proposal the opposite party used to pick up quarrel with the petitioner 

and his family members and she also assaulted the petitioner. The 

opposite party not only misbehaved with the peititoner but also used slang 

language to the mother of the petitioner and other family members. The 

conduct and behavior of the opposite party caused mental and physical 

cruelty to the petitioner. The petitioner to prove his case examined as 

many as five witnesses. PW1 is the petitioner himself. In his evidence PW1 

reiterated the facts stated in his plaint. In cross-examination PW1 had 

revealed that in his plaint as well as in his evidence he has not given 

specific description of the physical and mental torture meted by him. In 

examination in chief PW2 Junas Basumatary, though supported the case of 

the petitioner, but in cross-examination he revealed that both the parties 

continued conjugal life peacefully for about 10-11 years. He also revealed 

that he is a good friend of the petitioner and he used to visit the house of 

both the parties when they were living in the town. PW3 is Sri Anil Daimary 

adduced his examination in chief through affidavit supporting the case of 

the plaintiff. In cross-examination he revealed that he did not know as to 

whether the petitioner stayed in a rented house at Udalguri or not. He had 

stated that at present the petitioner has been living in his village alongwith 

his mother. PW4 is Sri Prem Chand Daimary. In cross-examination PW4 

has revealed that after marriage both the parties lived in a rented house at 

Udalguri. PW5 is Sri Mintu Daimary. In cross-examination PW5 had stated 

that after marriage the petitioner lived in his village home for about seven 
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years. Thereafter, he shifted to a rented house at Udalguri. In the year 

2001, the daughter of the petitioner was born. 

 

7. In support of her contention the opposite party also submitted affidavit of 

nine DWs, but failed to produced DW3, DW6 and DW9 for cross-

examination. In her evidence DW1, the opposite party deposed that after 

marriage she and the petitioner had peacefully co-habitat has husband and 

wife in the residence of the petitioner at village Mazkhuti for about two 

years. Thereafter, the petitioner started to mentally harass her by starting 

affairs with many women. They moved to Udalguri for the reason of 

educating their child and stayed in a rented house. The petitioner often 

used to arrived home late being drunk. On 15-01-13, in the night, the 

petitioner assaulted her and compelled the opposite party left for her 

parental home alongwith her daughter. In cross-examination DW1 had 

revelaed that she continued conjugal life with the petitioner for about 

five/six years. She has been working as a teached in a Govt. School. The 

opposite party has also examined her daughter Lovely Daimary as DW4. In 

her evidence DW4 has deposed that on 15-01-13, her father came her 

being drunken and scolded her mother. He also assaulted her mother. He 

was talking with someone over phone. When her mother cried for help the 

neighbours came. DW4 has also deposed that before that day also on 

various days her father came home in drunken staed and scoled her 

mother. In cross-examination DW4 had revealed that since 2013, her 

mother and father have living separately. Prior to 2013, there were many 

quarrel that took place between her father and mother. She revealed that 

her father used to talk with some girls in phone. But she did not know the 

numbers and names of said girls. The other witnesses examined by the 

opposite party adduced supporting the contention of the opposite party. 

 

8. As law laid down under Section 10(X) of the Indian Divorce Act 2001, any 

marriage may be dissolved on the ground that since the solemnization of 

the marriage, the respondent has treated the petitioner with such cruelty 
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as to cause a reasonable apprehension in the mind of the petitioner that it 

would be harmful or injurious for the petitioner to live with respondent. 

Though the term cruelty has not been defined in the act, but the cruelty 

contemplated under this provision is the treatment accorded to the 

petitioner by the respondent which is of such a nature as to cause a 

reasonable apprehension in the mind of the petitioner that it would be 

harmful or injurious for the petitioner to live with the respondent. In the 

instant case the petitioner claimed that the opposite party insisted on living 

separately from the aged widow mother of the petitioner and on his refusal 

she started quarreling with the petitioner and his family members and even 

assaulted petitioner which caused mental and physical cruelty to the 

petitioner. On careful scrutiny of evidences adduced by the petitioner it 

appears that both the parties also continued conjugal life in a rented house 

at Udalguri. PW2, PW4 and PW5 revealed in their cross-examination that 

they lived in a rented house at Udalguri. The opposite party has also 

deposed that after two years of their physical conjugal life in the residence 

of the petitioner at village Mazkhuti they moved to Udalguri and stayed in a 

rented house. As both the parties had continued their conjugal life in a 

rented house at Udalguri living separately from the family, therefore, the 

plea taken by the petitioner that the opposite party insisted on living 

separately from the aged widow mother of the petitioner and when he 

refused to stay separately, she started quarreling with him is not at all 

believable. Moreover, the daughter of the petitioner revealed that it was 

the petitioner who used to assault her mother. Thus it appears that 

petitioner has failed to establish that he is subjected to cruelty which is of 

such a nature as to cause reasonable apprehension in the mind of the 

petitioner that it would be harmful or injurious to continue conjugal life 

with the respondent. Accordingly issue no. 3 is decided in negative and 

against the petitioner.  
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Issue no 1 

 

9.  Though the opposite party has contended that suit is not maintainable in 

the present form, but failed to show any specific ground why the suit is not 

maintainable in the present form. Hence, the issue no. 1 is decided in 

affirmative and in favour of the petitioner. 

 

Issue no 2 

 

10. The opposite party has contended that there is no cause of action for the 

suit. In view of discussions and decisions in Issue no. 3, it is found that 

petitioner has failed to prove the ground of cruelty for dissolution of their 

marriage. Hence, it is decided that there is no cause of action for the suit. 

 

Issue nos 4, 5 & 6 

  

11. Issue nos. 4, 5 and 6 are taken up together for discussions and decisions 

as all the three issues are relating to relief claimed by the parties. In view 

of my discussions and decision in issue no 3, it is found that the petitioner 

is not entitled to get a decree of divorce by dissolution of marriage dated 

07-02-14. Hence, petitioner is not entitled to any relief as prayed for by 

him. 

 

ORDER 

 

12. In view of above discussions and decisions in all the issues, the petitioner’s 

suit is dismissed on contest with cost. 

 

13. Let a decree be prepared accordingly. 
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14. Given under my hand and seal on this 16th day of March, 2019. 

    

 

 

Dictated and Corrected 

 

 

(N. Talukdar)     (N. Talukdar) 

Addl. District Judge    Addl. District Judge 

Udalguri      Udalguri. 

 

 


