
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Special (POCSO) 06/2017 

 

State of Assam 

-Vs- 

1. Khagen Nath @ Fata…………Accused. 

 

For the Prosecution  :  Mr. M. Khaklari, Addl. Public Prosecutor. 

For the Accused     :  Mr. Madhab Ch. Narzary, Learned Advocate. 

 

Date of Evidence    : 23-10-17: 29-10-18: 31-10-18: 15-12-18:  

                              15-01-19: 02-02-19. 

Date of Argument   : 11-03-19. 

Date of Judgment   : 25-03-19. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 26-09-16, the accused committed 

rape upon the seven years old minor daughter of informant Babita Das. On 

30-07-16, informant Babita Das lodged an FIR with the Officer-in-Charge of 

Dimakuchi P.S. 

 

2. On the basis of the FIR, Dimakuchi PS Case No. 65/16, under Section 448 

IPC R/W Section 6 of POCSO Act was registered and after completion of 

investigation Police submitted charge-sheet under Section 448 IPC R/W 

Section 6 of POCSO Act against the accused person Khagen Nath @ Fata. 



 

3. In consideration of the submission of the learned counsel for both the 

parties and materials on record and having found sufficient grounds for 

presuming that the accused persons had committed offences under Section 

448 IPC, R/W Section 6 of POCSO Act, Hon’ble Special Judge framed charge 

there under and the ingredients of charges under Section 448 IPC, R/W 

Section 6 of POCSO Act were read over and explained to the accused person 

to which he pleaded not guilty and claimed to be tried. Thereafter, the 

learned Special Judge vide Order dated 27-07-18, transferred the case to 

this court for disposal. 

 

4. The prosecution in order to prove its case examined the following 08 (eight) 

witnesses: 

PW1- Babita Das. 

PW2- Victim. 

PW3- Tarini Charan Das. 

PW4- Manju Deka. 

PW5- Dr. Jyotirmoy Deka. 

PW6- Prem Chand Rajbhor. 

PW7- Mamoni Das. 

PW8- SI Powal Hazarika. 

 

5. The statement of the accused person had been recorded U/S 313 Cr.P.C. 

The defence plea was of total denial. Defence had declined to adduce 

evidence.  

 

6. Situated thus, the point for determination in the instant case are set up as 

follows:-  

(I) Whether the accused person committed house trespass into the 

dwelling house of informant Smti. Babita Das, and thereby 

committed an offence punishable under Section 448 IPC ? 



(II) Whether the accused person committed aggravated penetrative 

sexual assault upon Victim-A who is a minor girl aged about 05 

years, and thereby committed an offence punishable under Section 6 

of POCSO Act ? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 

7. I have heard learned Addl. PP Mr. M. Khaklari for the prosecution and 

learned defence counsel Mr. Madhab Ch. Narzary. 

 

8. Learned defence counsel has submitted that the victim girl has not adduced 

any incriminating evidence against the accused. Neither the victim nor her 

grandfather, who was with her at the time of alleged incident, supported the 

prosecution case. The evidence of other prosecution witnesses are hearsay 

evidence, they have no direct knowledge about the incident.  

 

9. PW1 is Smti. Babita Das, informant of this case and mother of the victim. In 

her evidence she had deposed that at the time of occurrence her victim 

daughter was aged about 6 years. On the date of occurrence at about 9 AM 

when she went out for doing her daily work the accused visited her house. 

The father of PW1, who was present in her house, went out to fetch water. 

At that time the accused committed rape on her daughter. When the father 

of PW1 returned home he had seen the incident. Thereafter, the accused 

fled away. PW1 lodged the FIR after 3 days of incident. Ext.1 is the ejahar. 

Ext.1(1) is the signature of PW1. In her cross-examination PW1 had stated 

that she had not seen the incident. She returned home at about 12 noon for 

having her lunch. When she reached home she did not meet her daughter at 

home. Her father is a tailor who had a shop at Simaluchowk. After the 

incident her father took the victim to his shop. She  met her father at 5 PM. 

At that time her father told her about the incident. PW1 had deposed that 

the victim sustained injury on her private part. The victim also divulged 

about the incident. Blood stains found on her undergarment. The Police had 

seized the undergarment of her daughter. PW1 had denied the defence 



suggestion that a quarrel took place with the accused for hiding his cow, as 

such; she lodged false case against the accused and that she had deposed 

falsely.  

 

10. PW2 is the victim girl. In her evidence PW2 had deposed that about 2 years 

back one day accused Khagen Nath visited their house. At that time her 

grandfather Tarini Ch. Das asked her to talk with accused and he went to 

nearby school to fetch water. The accused was talking with her something 

which she could not understand and out of fear she started crying. The 

accused took her on his lap. After sometime her grandfather returned back 

and asked her why she was crying. Then the accused fled away from their 

house. Her grandfather informed her mother about the incident and her 

mother lodged the FIR. The Police had brought her to the court where her 

statement was recorded by the Magistrate. She put thumb impression in her 

statement. In cross-examination PW2 had stated that on the date of 

occurrence in the evening her mother returned back home. The accused 

took her on his lap. The accused did not misbehave with her. He was just 

talking to her. When her grandfather returned back home at that time she 

was crying sitting on the lap of the accused. The accused did not run away 

from their house. The accused left her house normally. The accused was 

sitting in the verandah of their house. The verandah was open and it was 

not covered with wall. On the day when she was produced before the 

Magistrate her mother accompanied her and she told her what to say before 

the Magistrate. She stated before the Magistrate as told by her mother. 

Before the incident the accused used to visit her house on and off.  

 

11. PW3 is Sri Tarini Charan Das, father of the informant and grandfather of the 

victim. In his evidence he had deposed that on 26-07-2016 at about 8-9 am 

in the morning, accused came to his house. PW3 asked the accused to sit 

and went out of his house to bring water. At that time his grandchild victim 

was present alone at home. After some time he returned back and found 

that her grandchild was crying in the verandah of the house. He asked her 



what happened but she did not reply anything. The accused also did not tell 

anything. The accused left his house. Later on, in the afternoon at about 4 

pm his daughter returned back home from her work. He told his daughter 

about the incident. After two days his daughter lodged the FIR. In cross-

examination PW3 had stated that near his house the houses of Madan Das, 

Baneswar Das and Jayanta Das are situated. He did not tell his neighbors 

about the incident. 

 

12. PW4 is Manju Deka. In her evidence she had deposed that about 2 years 

back the occurrence took place. She had heard from the villagers that the 

accused committed rape upon the victim. She did not ask the mother of the 

victim and the victim about the incident. In her cross-examination she had 

stated that the house of the victim is at a distance of one mile from her 

house. After knowing about the incident from the villagers she did not visit 

the house of the victim girl.  

 

13. PW5 is Dr. Jyotirmoy Deka. In his evidence he had deposed that on 31-07-

16, he examined victim at Udalguri Civil Hospital. On examination he found 

the following: 

 The radiological age – approximately 05-06 years. 

 Right wrist joint- Epiphyseal not appeared in lower end of radius and 

medial epiphysis of lower end of humerus.   

 Right elbow joints- Epiphyseal not appeared in upper end of radius 

and ulna.  

 Right illac crest – Epiphyseal not appeared in illac crest. 

 Urine for pregnancy (BHCG) test on – Not done 

 Ultrasonography of Abdomen on – Normal study on 03-08-16. 

In his opinion:  

1. Radiological Age approximately between 05-06  years. 

2. No  pregnancy. 

3. No vaginal or other injury. 



Ext-2 is the report and Ext-2(1) is his signature. Cross-examination 

had been  declined by defence.  

 

14. PW6 is Prem Chand Rajbhor. In his evidence he had deposed that about 2 

years back the occurrence took place. At the time of incident he was in his 

house. On hearing hue and cry in the village, he went to the house of the 

informant. The informant and the victim told him that the accused gagged 

the mouth of the victim inside her house. The victim also cried in front of 

them. We informed the police about the incident. In cross-examination he 

had stated that his house is at a distance of one km from the house of the 

informant. He went to the house of the informant alongwith media persons. 

 

15. PW7 is Smti. Mamoni Das. In her evidence she had deposed that next day of 

the incident, she had heard from the villagers that the daughter of the 

informant, the victim was raped by the accused. The informant also told that 

her daughter was raped by the accused. The daughter of informant was 

aged about six-seven years at the time of incident. In cross-examination 

PW7 had stated that her house was at a distance of half km from the house 

of the informant. She had heard about the incident from the villagers and 

the informant. After the incident, she did not go to the house of the 

informant and she did not see the victim.  

 

16. PW8 is Investigation Officer, SI Powal Hazarika. In his evidence he had 

deposed that he recorded the statement of the informant and the victim in 

the Police Station. The victim was sent to Udalguri Civil hospital for her 

medical examination. He visited the place of occurrence, prepared the 

sketch map of the place of occurrence and recorded the statement of the 

witnesses. Later on, the accused Khagen Nath appeared in the PS. After 

interrogation the accused was arrested and he was sent to Ld. Court. Later 

on, he collected the medical examination report of the victim and submitted 

charge-sheet against the accused U/S 448 IPC r/w section 6 of Pocso Act. 

Ext- 3 is the charge-sheet and Ext-3(1) is his signature. Ext-4 is the sketch 



map and Ext-4(1) is his signature. In cross-examination PW8 had deposed 

that as per FIR, the occurrence took place on 26-07-2016. The FIR was 

lodged on 30-07-2016. On 3O-07-2016, He visited the place of occurrence 

and prepared the sketch map. 

 

17. On appraisement of the evidences on record it is appeared that PW1 the 

informant and mother of the victim girl, was not present in her home at the 

time of incident. According to her, her father told her about the incident. But 

PW3 the father of the informant and grandfather of the victim in his 

evidence had not deposed that he had seen the accused committing rape 

upon the victim. His evidence is only to the effect that on the date of 

occurrence when the accused came to his house, he asked the accused to 

sit and went out for fetching water. When he returned back he found his 

grandchild, the victim girl who was alone at home, was crying in the 

verandah of the house. On being asked neither the victim nor the accused 

told him anything. Thereafter the accused left the house of the PW3. Thus, 

the evidence of PW3 do not corroborate the evidence of PW1. Now coming 

to the evidence of PW2, the victim girl, it is appeared that according to the 

victim on the date of occurrence while the accused visited her home, her 

grandfather asked her to talk with the accused and he went to nearby 

school to fetch water. The accused started talking with her which she could 

not understand and out of fear she started crying. After sometime her 

grandfather returned back and he heard crying. Thereafter the accused fled 

away from her home. In cross-examination PW2 revealed that the accused 

did not misbehave with her. He was just talking with her. In cross-

examination she also made it clear that the accused did not run away from 

her home. Thus it appears from the evidences on record that material 

witnesses of the case have not supported the prosecution story. The medical 

evidence also does not disclose any sign of injury on the private parts of the 

victim girl to establish the charge of aggravated penetrative sexual assault 

upon the victim. The victim was a minor girl aged about five years at the 

time of incident. Had there been any aggravated penetrative sexual assault 



upon her she was sure to receive injuries on her private parts, but in the 

instant case the medical evidence totally discarded the fact of receiving 

injury by the victim girl. 

 

18. In view of above discussion it appears that the prosecution has failed to 

establish the charge under Section 448 IPC R/W 6 of POCSO Act against the 

accused person. 

 

19. Situated thus the points for determination are decided in the negative and 

against the prosecution. 

 

ORDER 

 

20. In the result, the accused person Khagen Nath @ Fata is found not guilty 

under Section 448 IPC R/W Section 6 of POCSO Act and acquitted of charge 

under Section 448 IPC R/W Section 6 of POCSO Act and set with liberty 

forthwith. 

 

21. Bail bond executed by the accused person Khagen Nath @ Fata and the 

surety shall remain in force for another six months under the purview of 

provision under section 437-A Cr.P.C. 

 

22. Judgment signed, delivered and pronounced in the open court today the 

25th day of March, 2019. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri      Udalguri 



IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 

SPECIAL (POCSO) 06/2017 

APPENDIX 

 

(A) Prosecution Exhibits :  

Ext.-1  : FIR. 

Ext.-2  : Medical report. 

Ext.-3  : Charge-sheet. 

Ext.-4  : Sketch map. 

 

(B) Materials Exhibits : Nil. 

 

(C) Defence Exhibits : Nil. 

 

(D) Exhibits produced by witness: Nil. 

 

(E) Court Exhibits  : Nil 

 

(F) Prosecution witnesses:  

 

PW1- Babita Das. 

PW2- Victim. 

PW3- Tarini Charan Das. 

PW4- Manju Deka. 

PW5- Dr. Jyotirmoy Deka. 

PW6- Prem Chand Rajbhor. 

PW7- Mamoni Das. 

PW8- SI Powal Hazarika. 

   

(G) Defence witnesses : Nil. 

 



(H) Court witnesses : Nil. 

 

 

(N.Talukdar) 

Addl. Sessions Judge. 

Udalguri. 

 

 

 

 

 

 


