
G.R. CASE NO.  338 of  2018

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE,
UDALGURI, BTAD, ASSAM.

G.R. CASE NO. 338 of 2018

(PRC NO. 03/2019)

Present:   Sri Mridul Kumar Saikia.
Chief Judicial Magistra
Udalguri, BTAD, Assam.

   STATE

-VS-

NARAYAN BANIA

---------Accused.

For the Prosecution : Mr. A. Basumatary, Addl. P.P.

For the Defence :       Mr. Dwipen Deka, Advocate.

Date of prosecution evidence :     11-04-19 & 14-05-2019.

Date of Argument & Judgment :     14-05-2019.

U/S- 279/304(A) I.P.C.

J U D G M E N T

1. The victim of the pathetic occurrence is Ghanakanta Bania.

2. The  fact  of  the  prosecution  case  is  that  on  05-04-2018 complainant  Sri 

Paramananda  Bania  lodged  an  ejahar  before  the  O/C,  Kalaigaon  Police 

Station stating inter-alia that on 14-03-2018 at about 9.30 A.M. his father 

Ghanakanta Bania was the pillion rider of the accused Sri Narayan Bania in 

his  Motor  Cycle  bearing registration No.  As-13/G-3880 from Kalaigaon to 

Tangla and near Bholabari tea garden his motorcycle turned turtle on the 
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road due to high speed coupled with rash and negligent manner of the rider 

to which the complainant’s father Ghanakanata Bania got slipped from the 

bike and sustained severe injury on his head. After the accident, the public 

gathered there took his father immediately to the Kalaigaon Hospital  and 

due to severe injury, the doctor of Kalaigaon Hospital referred the victim to 

Mangaldai Civil Hospital for better & urgent treatment and at Mangaldai Civil  

Hospital the doctor declared him dead. It is stated that due to his personal  

engagement for observing funeral rites and rituals of his father, the delay 

was caused in filling the ejahar. 

3. On  receipt  of  the  ejahar  to  the  effect  aforesaid,  the  Officer-in-Charge, 

Kalaigaon Police Station registered Kalaigaon PS case no. 29 of 2018 U/S 

279/304(A)  I.P.C. and on completion of the investigation, the I/O submitted 

the charge sheet against the accused alleging commission of the offences 

U/S 279/304(A) I.P.C.  

4. On the basis of the charge sheet, cognizance of offence was taken  under 

Section  190 (1) (b) of  the  Cr.PC.  Necessary  processes were issued for 

causing  appearance  of  the  accused  before  the  court.  Accordingly,  the 

accused appeared before the Court to answer the charges and the necessary 

copies of all relevant papers and documents were furnished to the accused 

in compliance with the provisions of Section 207 CrPC. Finding a prima-facie 

case for  commission of  offences U/S 279/304(A)  I.P.C.  the particulars of 

offences U/S 279/304(A) I.P.C. were explained to the accused to which the 

accused pleaded not guilty and claimed to stand trial.

5. In order to bring home the charges, the prosecution examined as many as 

six(6) PWs in the form of:

PW 1 Sri Karmeswar Bania

PW 2 Sri Baloram Nath

PW 3 Sri Ghanshyam Baruah

PW 4 Sri Paramananda Bania

PW 5 Sri Birendra Debnath and

PW 6 A.S.I. Mahadev Nath. 
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The prosecution has exhibited the following document in the form of :

Ext. 1- Seizure List 

Ext. 2- Ejahar.

Ext. 3 – Sketch Map

Ext. 4 – Charge-sheet.                                               

6. After recording the prosecution witnesses the accused was examined U/S 

313 Cr.P.C. All the incriminating circumstances which appeared in evidence 

against the accused were put to him for his explanation. The accused denied 

all  the  circumstances  and  pleaded  his  innocence.  Further,  the  accused 

declined to adduce any evidence in defence.

7. I have heard the argument put forward by the learned Addl.P.P. and the 

learned  advocate  appearing  for  the  accused.  I  have  also  carefully  gone 

through the entire evidence available with the case record.

8.  POINTS FOR DETERMINATION   :  For the purpose of clarity and to ascertain the 

guilt of the accused on the charges leveled against him, the following points  

are sorted out for the decision in the present case. 

I. Whether  on  14-03-2018  at  about  9.30  A.M.  near  Bholabari  tea 

garden under Kalaigaon Police Station the accused drove his motor 

cycle bearing registration no. AS-13/G- 3880 rashly or negligently to 

endanger human life on the public road? 

II. Whether on the same day at same time and place the accused by 

riding  his  motor  cycle  rashly  or  negligently  caused  death  of  the 

victim Ghanakanta Bania?

DISCUSSION, DECISION AND REASONS FOR DECISION: 

9. To decide the above points,  let us make a scrutiny of the evidences of 

prosecution in support of its case. PW 1 Sri Karmeswar Bania stated in his 

deposition that he knows both the complainant and the accused. About one 

year  back on one morning when accused and victim Ghanakanta  Bania 

were going towards Tangla by riding motor cycle, the victim Ghanakanta 

Bania fell down from the bike on the road nearby Bholabari tea garden and 

sustained injury. Immediately, the victim Ghanakanta Bania was taken to 
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the Mangaldai Civil Hospital for early treatment. When he came to know 

about the accident, he went to Mangaldai Civil Hospital but the victim had 

already succumbed to his injuries while he was undergoing treatment.

10. During cross-examination PW 1 stated that  he could not know how the 

accident occurred as he did not see the occurrence.

11. PW 2 Sri Baloram Nath and PW 3 Sri Ghanshyam Baruah stated in their 

deposition that about one year ago they along with the accused went to the 

Police Station where the police seized one motor cycle and as per direction 

of police, they put their signatures on the seizure list. Both of them stated 

that they did not see the occurrence. They have proved the seizure list 

Ext.1 by identifying their signatures Ext.1(1) & Ext. 1(2) thereon. 

12. In  cross-examination,  both  PW  2  &  PW  3  stated  that  they  put  their 

signatures on the seizure list in the police station.

13. PW 4 Sri Paramananda Bania is the complainant of this case. He has stated 

that the accused belongs to their village. On 14-03-2018 at about 8. AM., 

accused took his father on his motor cycle as pillion rider for some purpose 

and  moved  from  Kalaigaon  to  Tangla  and  while  they  reached  nearby 

Bholabari tea garden, his father i.e. victim fell down from the motor cycle 

and died. Immediately, his father was taken to Mangaldai Civil Hospital and 

he too rushed there, wherein, he saw his father dead. Thereafter, he lodged 

the ejahar. He has proved the ejahar Ext. 2 by identifying his signature Ext. 

2(1) thereon.

14. In cross-examination, PW 4 stated that he did not see the occurrence. He 

does not know how the incident occurred.

15. PW5 Sri Birendra Debnath stated that he does not know the complainant 

and saw the accused on the day of occurrence. On 14-03-2018 at about 2 

PM, while he was going to Bholabari Chowk by riding his bicycle, he saw 

while one Mini truck crossed a motorcycle from opposite side, the pillion 

rider  of  the  motorcycle  threw down.  He  also  stated  that  as  the  victim 

sustained  injury  on  his  occipital,  the  accused  with  the  help  of  other 

gathering people immediately took him i.e victim to Kalaigaon Civil Hospital 

for urgent treatment. He had taken the motorcycle to his house and later 

on he came to know that the injured succumbed to his injuries.
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16. In cross-examination, PW5 stated that the incident was not occurred due to 

the fault of the accused.

17. PW 6 A.S.I. Mahadev Nath the I/O of the case in his deposition stated that 

on 05-04-2018, while he was working as I/C Kalaigaon Police Station, he 

received an ejahar from the complainant Sri Paramananda Bania and then 

the O/C Kalaigaon Police Station entrusted him for investigation of the case 

and as per the direction of the O/C Kalaigaon Police Station, he visited the 

place of occurrence, prepared the sketch map, recorded the statement of 

witnesses and on 18-04-2018 seized the motorcycle involved in the incident 

and on 20-04-2018, he arrested the accused and released him on bail. On 

completion  of  investigation,  he  submitted  the  charge-sheet  against  the 

accused U/S 279/304(A). He has proved Ext. 1- Seizure List, Ext. 3 – Sketch 

Map and Ext. 4 Charge-sheet by identifying his signatures Ext. 1(2), Ext. 

3(1), Ext. 4(1) thereon. 

18. In cross-examination, PW 6 stated that after one month of the accident, he 

got the F.I.R. from the complainant. He denied the fact that without proper 

investigation  he  submitted  the  charge  sheet  incriminating  the  accused 

falsely.

19. From the above testimonies of the witnesses, it appears that none of them 

could  ascertain  how  the  accident  took  place.  They  could  not  ascertain 

whether  the  rider  of  the  offending  vehicle  drove  rashly  or  negligently. 

Rather, from the evidence of the PW 5 Sri Birendra Debnath, who is an 

independent witness, it is clear that the accident occurred accidentally and 

did not utter any word that the accused/rider of the motorcycle drove the 

same in rash or negligent fashion. Rather, from the version of PW 5, it is 

clear that at that relevant time, one mini truck crossed the motorcycle to 

which, it may assume, that the aged person got shock and fell down from 

the seat of the bike. From the death of the deceased, it is apparent that the 

death caused due to the accident which is not disputed by the defence. 

Moreover, it is also stated in the version of PW 5 that the accused, with the 

help of other local people gathered at the spot, took the victim immediately 

to Kalaigaon Hospital for providing him emergency treatment so that his 

pain  &  sufferings  may  be  removed  and  his  life  could  be  saved.  What 

emanates from the behavior of the accused is that he observed, followed 
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and  maintained  his  duty  &  responsibility  to  humanity  by  providing  the 

injured all  assistant for his  urgent treatment without any hesitation and 

causing delay. The hospital is the only place where the doctor in duty can 

provide the urgent treatment to an emergency patient during his crucial 

point   of time, where a life of a person can be saved. From the evidences  

of the witnesses, it cannot be ascertained that the death was caused due to 

the rash or negligent act of the accused in riding the offending motorcycle. 

None of them uttered a single word about the rash or negligent fashion in 

riding his motorcycle of the accused. Hence, no incriminating material is 

found  to  implicate  the  accused  with  the  alleged  offences  and  the 

occurrence found to be purely an accident.

20. When  the  witnesses  available  fail  to  ascertain  the  reason  behind  the 

accident,  the court  is  left  to resort  to the dictum  “res ipsa loquitter” 

which means “when the thing speaks for itself”. Inculcating the dictum “res 

ipsa loquitter” this incident turns out to be purely an accident without any 

attribution of rash and negligent act of the driver of the vehicle.

21. From the  above  appraisal,  appreciation  of  evidence  on  record  and  the 

application of law, I find that the prosecution has failed to establish the 

offences U/S 279/304(A) I.P.C. against the accused beyond all reasonable 

doubt. In the result, the accused is not found guilty U/S 279/304(A) I.P.C. 

Accordingly, accused Sri Narayan Bania is acquitted from the charges U/S 

279/304(A) I.P.C. on benefit of doubt and he is set at liberty forthwith.

22. The bail bond of the accused shall remain in force for next six(6) months as 

per provisions of Section 437(A) Cr.P.C.

Given under the hand and seal of this Court on this 14th day of May, 2019 at 

Udalguri, BTAD, Assam. 

     (Mridul Kumar Saikia)
     Chief Judicial Magistrate

 Dictated and corrected by me:       Udalguri, BTAD, Assam.

   (Mridul Kumar Saikia)       
   Chief Judicial Magistrate        
    Udalguri, BTAD, Assam.
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APPENDIX

   A. Prosecution witnesses : PW 1 Sri Karmeswar Bania

PW 2 Sri Baloram Nath

PW 3 Sri Ghanshyam Baruah

PW 4 Sri Paramananda Bania

PW 5 Sri Birendra Debnath and 

PW 6 (I.O.) A.S.I. Mahadev Nath. 

B. Defence witness : Nil.

C. Documents exhibited :  Ext. 1- Seizure List 
Ext. 2- Ejahar.

Ext. 3 – Sketch Map

Ext. 4 – Charge-sheet.

(Mridul Kumar Saikia)
  Chief Judicial Magistrate
  Udalguri, BTAD, Assam. 

Typed and transcribed by me:

(Tulashi Dev Sarma/Stenographer)
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