
G.R. CASE NO. 240 of 2019

IN THE COURT OF CHIEF JUDICIAL MAGISTRATE,
UDALGURI :: BTAD :: ASSAM.

G.R. CASE NO. 240 of 2019
(PRC NO. 297/19)

Present:   Sri Mridul Kumar Saikia.
       Chief Judicial Magistrate

             Udalguri, BTAD, Assam.

   STATE

-VS-

MD. JAHIR ALI 
         ---------Accused.

For the Prosecution :     Mr. A. Basumatary, Addl. PP.

For the Defence :    Mr. R.Khakhlari, 
      MR. J. Daimary, 
      Miss N. Daimary, Advocate.

Date of prosecution evidence  :        17-05-2019.

Date of argument & judgment   :        17-05-2019.

    U/S- 379/411  I.P.C.

J U D G M E N T

1.  The prosecution case, in brief,  is  that  the complainant Md. Nabikul  Islam 

lodged  an  ejahar  on  17-03-2019  before  the  I/C,  Sapmari  outpost  under 

Udalguri Police Station stating inter-alia that on 15-03-2019 at about 12 O’ 

clock,  while  he  went  for  Namaz in  the  nearby Mosque  leaving  his  mobile 

phone on charging plug, taking the chance of non-presence of any person in 

their house, some unknown person intruded inside his house and committed 

theft of his mobile phone from the charging plug. 

2. On receipt of the ejahar to the effect aforesaid the I/C Sapmari Outpost made 

a GD Entry bearing no. 275 dated 11-03-2019 and forwarded the same to the 
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OC, Udalguri Police Station for registering a case under proper Sections of law. 

Accordingly,  the  Officer-in-Charge  of  Udalguri  Police  Station  registered 

Udalguri  PS case no. 38 of 2019 U/S 379 I.P.C. and on completion of the 

investigation the I/O submitted the charge sheet against the accused Md. Jahir 

Ali alleging commission of the offences U/S 379/411  I.P.C. 

3. On the basis  of  the charge sheet,  cognizance of  offence was taken  under 

Section  190  (1)(b) of  the  Cr.PC.  Processes  were  issued  for  causing 

appearance of the accused persons before the court. Accordingly, the accused 

appeared before the court.  Then the necessary copies of all relevant papers 

and  documents  were  furnished  to  the  accused  in  compliance  with  the 

provisions of Section 207 CrPC. Finding a prima-facie case for commission of 

offence, charges U/S 379/411 I.P.C. were framed, read over and explained to 

the accused to which the accused pleaded not guilty and claimed to stand 

trial.

4. In order to bring home the charges, the prosecution examined as many as 5 

(five) Pws including the complainant in the form of:

PW 1 Md. Nabikul Islam (Complainant)

PW 2 Musst. Sayeda Khatoon

PW 3 Md. Abdul Halim

PW 4 Md. Abbas Ali and

PW 5 Md. Rafiqul Islam.

The prosecution also exhibited the following documents in the form of:

   Ext. 1 – Ejahar
Ext. 2 – Seizure list.                                 

5. The accused was examined U/S 313 Cr.P.C. All the incriminating circumstances 

which  appeared  in  evidence  against  the  accused  were  put  to  him for  his 

explanation.  The  accused  denied  all  the  circumstances  and  pleaded  his 

innocence. Further the accused declined to adduce any evidence in defence.

6. I  have  heard  the  argument  put  forward  by  the  learned  Addl.P.P.  and  the 

learned  advocate  appearing  for  the  accused.  I  have  also  carefully  gone 

through the entire evidence available with the case record.
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7.  POINTS FOR DETERMINATION OF THE CASE   :    To ascertain the guilt of the accused 

person on the charges levelled against him, the following points are sorted out 

for the decision:

I. Whether on 15-03-2019 at about 12 O’ clock at Ranipukhuri village 

under Udalguri  Police Station the accused person intending to take 

dishonestly the mobile handset out of the possession of its owner Md. 

Nabikul  Islam without  his  consent,  moved  that  mobile  handset  in 

order to such taking?

II. Whether on the same day, time and place the accused was found in 

possession of dishonestly receiving the stolen mobile phone knowing 

or having reason to believe that the same was a stolen property?

DISCUSSION, DECISION AND REASONS THEREOF:  

8. To decide the above points, let us make a scrutiny of the evidence led by the 

prosecution in support of its case. PW-1 Md. Nabikul Islam is the complainant 

of this case. He has stated that on the day of occurrence at about 12 O’ clock  

he left for Namaz in Mosque leaving his mobile phone on charging plug and 

after returning from the Mosque, he found his mobile phone missing. Then he 

lodged  the  ejahar  against  the  accused  on  suspicion.  He  expressed  his 

unwillingness to proceed further with the case after recovery of the mobile 

handset. He has proved the Ext. 1 the ejahar by identifying his signature Ext. 

1(1) thereon. 

9. During cross-examination portion, PW 1 stated that he has no objection if the 

accused get acquitted in this case. 

10. PW 2 Musst. Sayeda Khatoon stated that on 15-03-2019 at about 12 O’ clock 

her son left for Namaz in Mosque leaving his mobile phone on charging plug 

on his bed and after returning from the Mosque, he found his mobile phone 

kept on his bed was missing. At that relevant time she was sleeping. Already 

the mobile phone has recovered. She does not know who had moved away 

the mobile phone.

11. In the cross-examination PW 2 has stated that the accused did not committed 

theft of the mobile phone. 
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12. PW 3 Md. Abdul Halim, the father of the complainant and  PW 4 Md. Abbas Ali  

the maternal uncle have stated that  on 15-03-2019 at about 12 O’ clock the 

complainant left for Namaz in their nearby Mosque leaving his mobile phone 

on charging plug on his bed and after returning from the Mosque, he found 

the mobile phone kept on his bed was missing. At that relevant time they were 

in Mosque. Already the mobile phone has recovered. They do not know who 

had moved away the mobile phone.

13. In the cross-examination, both PW 3 & PW 4 have stated that the accused did 

not committed theft of the mobile phone. 

14. PW 5 Md. Rafiqul Islam stated in his deposition that one day he went to the 

Police Station wherein the police asked to put his signature on a paper and as 

per their direction he put his signature thereon. He did not know about the 

content of the writings on the paper.  He has proved the seizure list Ext. 2 by 

identifying his signature Ext. 2(1) thereon. 

15. In  cross-examination  PW  5  stated  that  he  knew  nothing  from  whose 

possession the mobile phone was recovered by the police. 

16. From the testimonies of all the five witnesses, it is seen that the name of this 

accused is not mentioned by any of the witnesses. This accused was neither 

caught for committing the offence nor confirmed by any of the witnesses. PW 

1, the most vital witness of the case, who is also the complainant of the case 

has stated in his deposition that he lodged the ejahar on suspicion against the 

accused. The complainant is not an eye witness of the occurrence. The other 

remaining witnesses who are siblings of the complainant also mum about the 

commission  of  offence  by  the  accused.  Already  the  mobile  phone  was 

recovered  and  they  could  not  say  from  whose  possession  the  same  was 

recovered. PW 2, PW 3 and PW 4 have clearly stated that the accused did not 

committed the theft of the mobile phone of the complainant. Apart from the 

evidences of the prosecution witnesses, it is doubtful that this accused anyway 

was  involved  in  committing  the  offence  of  theft  as  alleged  against  him. 

Besides, the complainant too expressed his unwillingness to proceed further 

against the accused. 
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17. From  the  above  appraisal,  appreciation  of  evidence  on  record,  and  the 

application  of  law,  I  find  that  the  prosecution  has  failed  to  establish  the 

offence U/S 379/411  I.P.C. against the accused beyond all reasonable doubt. 

In the result, the accused is not found guilty U/S 379/411  I.P.C. Hence,  the 

accused Md. Jahir Ali is acquitted from the charges U/S 379/411   I.P.C. on 

benefit of doubt and he is set at liberty forthwith.

18. The bail bond shall remain in force for next six months as per provisions of 

Section 437(A) Cr.P.C.

19. The seized article would be disposed of as per law.

Given under the hand and seal of this Court on this 17 th day of May, 2019 at 

Udalguri, BTAD, Assam.

Dictated and corrected by me:

       (Mridul Kumar Saikia)
 (Mridul Kumar Saikia)        Chief Judicial Magistrate
Chief Judicial Magistrate         Udalguri, BTAD, Assam.
 Udalguri, BTAD, Assam.
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APPENDIX

   A. Prosecution witnesses : PW 1 Md. Nabikul Islam (Complainant)

PW 2 Musst. Sayeda Khatoon

PW 3 Md. Abdul Halim

PW 4 Md. Abbas Ali and

PW 5 Md. Rafiqul Islam.

B. Defence witness : Nil.

C. Documents exhibited : Ext. 1 – Ejahar
Ext. 2 – Seizure list.

 

 

 (Mridul Kumar Saikia)
  Chief Judicial Magistrate
           Udalguri, BTAD, Assam. 

Typed and transcribed by me:

(Tulashi Dev Sarma/Stenographer).
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