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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 01/2019 

 

 

   Niraj Thakur………….Accused/Appellant. 

-Vs- 

   State of Assam………………………..…………Respondent. 

 

 

For the Appellant   : Mr. Dwijen Kr. Boro, learned Advocate. 

For the Respondent : Mr. R. Sarmah, Addl. Public Prosecutor 

Date of Argument   : 19-10-2019. 

Date of Judgment   : 01-11-2019. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 29-12-18, passed by learned 

Chief Judicial Magistrate, Udalguri, in connection with GR Case No. 

968/16, convicting and sentencing the accused/appellant Niraj 

Thakur to TRC under Section 304-A IPC and to pay a compensation 

amount of Rs. 40,000/- (forty thousand only) as per Section 357(3) 

Cr.P.C. in default of the compensation amount, simple imprisonment 

for a period of three(3) months, is under challenge in the present 

criminal appeal preferred by the accused person as appellant. 
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2. The prosecution case in brief, is that on 18-09-16, informant Jwngma 

Boro lodged an FIR with the Officer-in-Charge of Rowta P.S. alleging 

that on 11-09-16, at about 01.30 am while her husband Rabi Ram 

Boro was returning in Bolero Pick Up van bearing registration AS12 

AC 3783 on national highway no. 15, near Rowta P.S. the Pick Up 

van dashed against a truck bearing registration no. AS 22 B 0136 

which was parked in the middle of the road without signal lights on. 

The truck was loaded with iron rods of which about five to six feet 

were left exposed to outer surface of the body of the truck and the 

Pick Up van dashed against the rods. As a result of the accident 

informant’s husband Rabi Ram Boro and handyman Biju Basumatary 

died on the spot. The driver of the Pick Up van Abinash Daimari 

succumbed to his injuries on is way to hospital. The informant has 

specifically stated that delay occurred in filing the FIR as she was 

busy in doing final rituals of the deceased.  

 

3. On the basis of the F.I.R. Rowta P.S. Case No. 106/16 under Section 

283/304-A I.P.C, was registered and after completion of investigation 

police submitted Final report stating that no material could be 

gathered against the accused. After filling of the Final report, 

complainant raised objection against the Final report vide petition no. 

3024/17 dated 25-01-17. Then the case was sent for re-

investigation. After re-investigation police submitted Final report 

stating that no material could be gathered against the accused. 

Again the complainant raised objections against the Final report vide 

petition no. 666/18 dated 23-07-18. After perusal of the case diary 

and the F.R by the learned trial court, the F.R. was  not accepted and 

the cognizance of offence under Section 283/304-A IPC was taken as 

per procedure laid down under Section 190(1)(b) Cr.P.C. 
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4. Learned trial court having found sufficient materials to proceed 

against the accused person issued summons against him. 

Accordingly, the accused person appeared before the court. Learned 

trial court explained the particulars of offences under Section 

283/304-A I.P.C, to the accused person to which he pleaded not 

guilty and claimed to be tried.  

 

5. During trial the prosecution examined 04 (four) prosecution 

witnesses who were duly cross examined by the defence. 

 

6. Defence case was of total denial and no witness was examined by 

the defence.   

 

7. Learned Chief Judicial Magistrate, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 29-

12-18, having found the accused Niraj Thakur guilty convicted him 

and sentenced to TRC under Section 304-A IPC and to pay a 

compensation amount of Rs. 40,000/- (forty thousand only) as per 

Section 357(3) Cr.P.C. in default of the compensation amount, simple 

imprisonment for a period of two (3) months. 

 

8. I have heard learned counsel Mr. Dwijen Kumar Boro for 

accused/appellant and learned Addl. PP. Mr. R. Sarmah appearing for 

the Respondent, the State. 

 

9. Learned counsel for the appellant has submitted that the accused 

appellant is innocent. There is no rash or negligent act on the part of 

the accused/appellant for which the accident happened. Both the 

tyres of the offending truck were puncture for which the truck was 
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kept parking by the side of the road with the signal lights on and a 

red colour cloth hanged with the rod. The evidence of PW1 is clear in 

this regard that all the precautions were taken by the 

accused/appellant for parking of the truck by the side of the road. 

Moreover, prosecution witnesses have clearly stated that the truck 

was parked by the side of the road.  

 

10. In order to appreciate the arguments advanced by the learned 

counsel for the appellant as well as the State/Respondent it would be 

apposite to discuss the evidence on record which is relevant for the 

purpose of deciding the instant appeal.  

 

11. In the present case the prosecution has examined four witnesses and 

exhibited several documents including seizure list, sketch map and 

Final report. PW1 is S.I. Khagendra Hazarika, Investigating Officer of 

the case, who first submitted FR of the case as he failed to collect 

material against the driver of the truck. In his evidence PW1 had 

deposed that on 11-09-16, while he was posted as Second Officer at 

Rowta P.S. at about 01.30 am police staff Dilip Gogoi of Rowta P.S. 

who was in sentry duty informed the O/C Rowta P.S. that at a little 

distance from the P.S. on the national highway no. 15 two vehicles 

met with an accident. On hearing about the accident, the O/C 

recorded Rowta P.S. GD entry no. 234 dated 11-09-16, and O/C went 

to the place of occurrence alongwith PW1. At the place of occurrence 

they had seen that one Bolero Pick Up van had dashed against the 

backside of a truck bearing registration no. AS22 B0136, which was 

loaded with rods and parked by the side of the road. As  a result of 

the accident head of one person severed from his body and it was 

hanging on the rod of the truck. The right side of head of another 

person was fallen apart and both of them died on the spot. The 
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driver of the Pick Up van was found inside the vehicle. Despite much 

effort the driver could not be rescued and later on recovery van was 

called for. Thereafter the driver was rescued and taken to Mangaldai 

Civil hospital but on his way to hospital the driver died and he was 

brought back to Rowta P.S. The driver and handyman was found 

sleeping on the top of the truck. They were brought to the police 

station. Later on, the wife of the deceased Rabi Ram Boro lodged FIR 

against the accused Niraj Thakur. On the basis of her FIR Officer-in-

Charge of Rowta P.S registered a case being Rowta P.S. case no. 

160/16 under Section 283/304-A and endorsed PW1 to investigate 

the case. In course of investigation PW1 recorded statement of 

witnesses, collected postmortem report and MVI report. He seized 

both the vehicles and gave custody of the vehicles to the owners. As 

he could not collect sufficient materials against the driver of the truck 

Final report in the case was submitted. Ext.-1, 2, 3, and 4 are the 

seizure lists. Ext.-5 is sketch map of place occurrence. Ext.-6 is the 

Final report. Ext.-1(1), 2(1), 3(1), 4(1), 5(1) and 6(1) are the 

signatures of PW1. In cross-examination, PW1 had stated that 

immediately after the incident he visited the place of occurrence. 

During his visit he had found two rear wheel of left side of the truck 

were punctured. The parking lights of the truck was on and there 

was a red cloth tied up on the iron rod of the truck. The truck was 

parked heading towards Tezpur by left side of the road. There was 

space on the right side of the road for passing of vehicles. During 

investigation the witnesses told before him that the Bolero Pick Up 

van dashed against the truck from the backside. 

 

12. PW2 is UB Constable Mridul Ali. On the date of occurrence he was 

posted as literate constable of Rowta P.S. In the night on being 

informed by police officer Dilip Gogoi, he alongwith other staff of 
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Rowta P.S. went to place of occurrence where they had seen the 

Bolero Pick Up van dashed against the truck bearing registration no. 

AS22 B0136 coming from behind as a result of accident two persons 

of the Bolero Pick Up van died on the spot and the driver of the Pick 

Up van succumbed to his injuries on the way to Mangaldai Civil 

hospital. In cross-examination, PW2 had stated that he did not know 

what mechanical problem occurred to the truck. 

 

13. PW3 UB Constable Dilip Gogoi, who was in sentry duty of Rowta P.S. 

On the date of occurrence having seen the accident between two 

vehicles he immediately went to the place of occurrence where he 

had seen that a Bolero Pick Up van had dashed against backside of a 

truck bearing registration no. AS22 B0136 which was parked by the 

side of the road. As a result of accident two persons died on the 

spot. PW3 told about the accident in the police station. Later on, they 

rescued the driver of the Bolero Pick Up van with the help of 

recovery van called form Kharupetia and sent him to Mangaldai Civil 

hospital, but the driver died on the way. Cross-examination of PW3 

was declined by the defence.  

 

14. PW4 is Daimalu Basumatary, who on the date of occurrence was 

working as driver constable of Rowta P.S. He had adduced evidence 

substantiating the evidence adduced of PW1, PW2 and PW3. Cross-

examination of PW4 was declined by the defence.  

 

15. On careful scrutiny of evidence on record it appears that in cross-

examination, PW1 specifically stated that the parking lights of the 

truck which was parked by the side of the road was on and there 

was a red cloth hanging on the iron rod loaded in the truck. 

Immediately after the accident PW1 visited the place of occurrence 
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and there is nothing to disbelieve the statement made by PW1. 

Putting the parking lights on is a clear signal of parking of a vehicle 

by the side of the road. When there is clear signal of parking by the 

truck reasonable care and caution is expected to be exercised by the 

other vehicles which were passing through the road. The learned trial 

court has arrived at a wrong finding that no signal was found marked 

by any means by the truck which was parked by the side of the road. 

In the instant case the Bolero Pick Up van dashed against the truck 

coming from behind despite having signal of parking lights and a red 

cloth hanging on the rod of the truck. The driver of the Bolero Pick 

Up van should have been more cautious and diligent when driving 

during night time. Hence, in this case the principle of res ipsa 

loquitur is not applicable to bring home the charge under 

Section 304-A IPC against the accused/appellant as there is 

overwhelming evidence that precaution was taken by the 

accused/appellant by putting the parking lights on and hanging 

red cloth on the rod. Moreover, the truck was parked by the 

side of the road and not haphazardly.   

 

16. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidence on record and arrived at an 

erroneous finding and convicted the accused/appellant under Section 

304-A IPC. Hence, the impugned Judgment and Order of conviction 

is liable to be interfered with and set aside. The appeal is allowed on 

contest. The appellant is directed to be set at liberty forthwith. 

 

17. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 
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18. Send back the original case record being GR Case No. 968/16 to the 

learned trial Court alongwith a copy of this Judgment and Order. 

 

19. Given under my hand and seal of this court on this 01st day of 

November, 2019 in the open Court. 

 

Dictated and Corrected 

 

(N. Talukdar)      (N. Talukdar) 
Addl. Sessions Judge,   Addl. Sessions Judge,  
Udalguri.      Udalguri 

 

 

 


