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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 11/2019 

 

 

        Hareswar Rabha………………..Accused/Appellant. 

-Vs- 

        State of Assam…………………Respondent. 

 

 

For the Appellant   : Mr. M.P. Rabha, learned Advocate. 

For the Respondent : Mr. R. Sarmah, Addl. Public Prosecutor 

Date of Argument      : 31-10-2019. 

Date of Judgment      : 14-11-2019. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 03-04-2019, passed by 

learned Chief Judicial Magistrate Udalguri, in connection with GR 

case No. 643/2018, convicting and sentencing the accused/appellant 

Hareswar Rabha to undergo 06(six) months simple imprisonment 

and to pay a fine of Rs. 5000/-(five thousand) in default to simple 

imprisonment for 01(one) month for the offence committed under 

Section 498-A I.P.C. is under challenge in the present criminal 

appeal preferred by the accused person as appellant. 
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2. The prosecution case in brief, is that on 02-09-18, informant/victim 

lodged an FIR with the Officer-in-Charge of Khoirabari P.S. stating 

that in the year 2012, she got married with accused Hareswar 

Rabha and within the wedlock she gave birth to a male child. It has 

been stated in the FIR that her husband/accused Hareswar Rabha 

worked in a company at Goa for livelihood. Meanwhile the informant 

came to know that since 06-05-18, her husband has been co-

habiting with one Gitanjali Choudhury by entering into marriage with 

her. Hence, the informant lodged the FIR for taking necessary 

action. 

  

3. On the basis of the F.I.R., Khoirabari P.S. Case No. 23/18 under 

Section 498-A/494 I.P.C, was registered and after completion of 

investigation police submitted charge sheet under Section 498-

A/494 I.P.C, against the accused Hareswar Rabha. 

 

4. Learned trial court having found sufficient materials to proceed 

against the accused person issued processes against him. 

Accordingly, the accused person appeared before the court. Learned 

trial court framed charges under Section 498-A/494 IPC and read 

over the ingredients of charges to the accused person to which he 

pleaded not guilty and claimed to be tried. 

 

5. During trial the prosecution examined 07 (seven) prosecution 

witnesses who were duly cross examined by the defence. 

 

6. Defence case was of total denial and no witness was examined by 

the defence.   

 

7. Learned Chief Judicial Magistrate Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 03-
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04-2019, having found the accused Hareswar Rabha guilty convicted 

him and sentenced to undergo 06(six) months simple imprisonment 

and to pay a fine of Rs. 5000/-(five thousand) in default to simple 

imprisonment for 01(one) month for the offence committed under 

Section 498-A I.P.C. 

 

8. I have heard learned counsel Mr. M.P. Rabha for accused/appellant 

and learned Addl. PP. Mr. R. Sarmah appearing for the respondent, 

the State. 

 

9. Learned counsel for the appellant has argued that learned trial court 

has failed to properly appreciate the evidence on record in its true 

perspective. The evidence of the victim is inconsistent and not free 

from reasonable doubt. The evidence of the victim is also not 

corroborated by the independent witnesses. A careful scrutiny of 

evidence on record would clearly reveal that prosecution has 

miserably failed to establish the ingredients of offence under Section 

498-A IPC against the accused appellant, as such the impugned 

judgment of conviction passed by learned trial court is liable to be 

set aside and quashed.  

 

10. In order to appreciate the arguments advanced on behalf of the 

appellant as well as the Respondent/State, it would be apposite to 

discuss the evidence of the material witnesses of the prosecution, 

which is relevant for the purpose of deciding this appeal. 

 

11. PW1 is the victim and informant, Smt. Dipika Rabha. In her 

evidence PW1 had deposd that in the year 2012, she got married 

with the accused by performing the rites and rituals of social 

customs. Thereafter, they lived their conjugal life for about three 

years and within the wedlock she also gave birth to male child. PW1 
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had deposed that the accused used to work in Goa. In the month of 

April 2013, the accused took away a girl namely Gitanjali Choudhury 

to Goa. Then the guardian of the girl lodged a case where the 

accused had to go to jail. According to PW1 to her knowledge the 

girl namely Gitanjali Choudhury was seven months pregnant while 

the police apprehended them. Later on, she gave birth to a male 

child. PW1 had deposed that while her husband was living with her, 

on various occasions he assaulted her phusically. The family 

members of the accused also caused her mental and physical 

torture. Due to the mental torture by her husband by marrying 

another woman as well as the torture by his family members PW1 

left for her parental home. Now she has been living with her son in 

her parental home. According to PW1 despite the torture subjected 

upon her by her husband and his family members she used to stay 

in her husband’s house, but when the torture reached the extreme 

point she decided to leave her matrimonial home and in the month 

of july 2018 she filed FIR against the accused. Ext.-1 is the FIR. 

Ext.-1(1) is the signature of PW1. In cross-examination, PW1 had 

stated that she did not know where and with whom the accused 

used to live in Goa. She had never visited Goa. While she came to 

know that the accused left for Goa alongwith a girl, she left his 

house in his absence. She had not seen her husband entering into 

marriage with Gitanjali. She came to know from O/C of Khairabari 

P.S that Gitanjali was seven months pregnant while she was 

apprehended with the accused. PW1 had admitted that in her cross-

examination that she did not mention in her FIR about the torture 

subjected to her by the accused. She had also deposed that as her 

husband entered into second marriage she did not want to return to 

him.  

 

12. PW2 is Tilak Rabha, grandfather of PW1. In his evidence PW2 had 

deposed that about seven years back PW1 got married with the 
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accused. After the marriage they had been living together for quite 

a long period. PW2 had deposed that presently they were not living 

together. PW2 did not know whether the accusd had entered into 

second marriage or not. Cross-examination of PW2 had been 

declined by the defence.  

 

13. PW3 is Smt. Jamuna Rabha, sister-in-law of the victim. In her 

evidence PW3 had deposed that about one year back she got 

married with the brother of the accused. She had found the victim 

living with the accused but few months back, the victim had left for 

her parental home. PW3 did not know the reason behind their 

separation. Cross-examination of PW3 had been declined by the 

defence.  

 

14. PW4 is Sanjila Sarania, younger sister of the victim. In her evidence 

PW4 had deposed that in the month of July she visited the 

matrimonial home of her elder sister and found that her elder sister 

was misbehaved by her mother-in-law and sister-in-law. During her 

visit her brother-in-law was not at home. She came to know that he 

went to Goa alongwith another girl. According to PW4 when her 

mother-in-law and sister-in-law asked her to leave matrimonial 

home her elder sister took shelter in her parental home. Since then 

she has been living in her parental home with her child. In cross-

examination, PW4 had stated that she had not seen the accused 

marrying another girl. she did not visit Goa nor witnessed her 

brother-in-law living with another girl. 

 

15. PW5 is Prabin Choudhury, father of Gitanjali Choudhury. In his 

evidence PW5 had deposed that in the month of Bohag his daughter 

went missing from home. Then he informed police. After three 

months of filing of the case before the police his daughter herself 

returned back to home. On being asked by PW5 she told that she 
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had gone to visit some place. Since then his daughter had been 

living in his house. PW5 had also deposed that he did not know the 

accused. He did not know whether his daughter had any relation 

with the accused. According to PW5 his daughter was not married 

to the accused. Cross-examination of PW5 had been declined by the 

defence.  

 

16. PW6 is Smt. Jonali Choudhury, mother of Gitanjali Choudhury. PW6 

had deposed that in the month of Bohag her daughter Gitanjali 

Choudhury went missing from home. In this regard a cas was filed 

in the police station. After three months of filing of the case she 

returned back to her home. On being asked by PW6 her daughter 

informed her that  she had gone to somewhere alongwith accused 

Hareswar Rabha. PW6 had deposed that her daughter was not 

married to the accused. She did not know if her daughter had any 

relation with the accused. In cross-examination, PW6 had denied 

the suggestion that her daughter Gitanjali did not tell her that she 

had gone with accused Hareswar Rabha. 

 

17. PW7 is Pranab Deka, uncle of Gitanjali Choudhury. PW7 had 

adduced evidence corroborating his elder brother PW5. Cross-

examination of PW7 had been declined by the defence.  

 

18. On appraisement of evidence on record it appears that PW1, the 

victim and informant of the instant case though deposed in her 

evidence that the accused and his family members used to torture 

her physically and mentally but her evidence has not been 

corroborated by other prosecution witnesses. Even in her FIR the 

victim did not make any allegation that she was subjected to mental 

and physical torture by her husband and his family members. In her 

cross-examination the victim revealed that when she came to know 

that the husband left for Goa alongwith a girl she left her 
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matrimonial home. PW2 and PW3, who are the near relatives of the 

victim had not deposed anything that the accused entered into 

second marriage with one Gitanjali and cohabitate with her in Goa. 

PW4 the younger sister of the victim had also not deposed that the 

accused entered into second marriage. The evidence of PW4 is to 

the effect that the accused went to Goa alongwith a girl. None of 

PW2, PW3 and PW4 has deposed that the accused tortured the 

victim physically and mentally. The father, mother and uncle of 

Gitanjali Choudhury has been examined as PW5, PW6 and PW7 

respectively. They are not acquainted with the accused. Though the 

mother of PW6 had deposed that her daughter informed her that 

she went to a place with accused Hareswar Rabha but PW5 and 

PW7 had not deposed anything about the person with whom 

Gitanjali had left her home. The prosecution has failed to adduce 

any cogent, reliable and consistent evidence to prove that the 

accused entered into second marriage with one Gitanjali Choudhury, 

cohabitated with her in Goa and as a result Gitanjali became 

pregnant and gave birth to a child.  

 

19. In the impugned judgment learned trial court accepted the 

deposition of PW1 considering the circumstance that Gitanjali 

remained absent from her home during the period as claimed by the 

complainant. Now the question is whether Gitanjali Choudhury went 

missing from home during the period is a proof of her cohabitation 

with the accused. According to learned trial court as they cohabitate 

far away from Assam it is not possible for the complainant to prove 

their cohabitation with full proof.  

 

20. In a criminal trial it is the duty of the prosecution to prove its case 

beyond all reasonable doubt. The rule of criminal jurisprudence does 

not allow the Court to arrive at a finding on the basis of surmises 

and conjectures. There must be some cogent and reliable evidence 



8 
 

to arrive at a finding. Suspicion however grave cannot take the 

place of evidence. In the instant case there is no such cogent and 

reliable evidence about the cohabitation of the accused with another 

girl in Goa. Merely because the girl remained absent from her home 

cannot be the prove that she cohabitate with the accused.  

 

21. In this case the accused is convicted under Section 498-A IPC. It 

has been specifically stated in the Section 498-A IPC that for the 

purpose cruelty means –  

a. any willful conduct which is of such a nature as is likely to drive the 

woman to commit suicide or to cause grave injury or danger to life, 

limb or health (whether mental or physical) of the woman; or 

b. harassment of the woman where such harassment is with a view to 

coercing her or any person related to her to meet any unlawful 

demand for any property or valuable security or is on account of 

failure by her or any person related to her to meet such demand. 

 

22. In this case there is no allegation of dowry demand by the accused 

from the victim. There is also no evidence adduced by PW1 that the 

conduct of her husband is of such a nature as is likely to drive her 

to commit suicide or to cause grave injury or danger to life, limb or 

her mental and physical health. 

 

23. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidence on record and arrived at 

an erroneous finding and convicted the accused/appellant under 

Section 498-A IPC. Hence, the impugned Judgment and Order of 

conviction is liable to be interfered with and set aside. The appeal is 

allowed on contest. The appellant is directed to be set at liberty 

forthwith. 
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24. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 

 

25. Send back the original case record being GR Case No. 643/18 to the 

learned trial Court alongwith a copy of this Judgment and Order. 

 

26. Given under my hand and seal of this court on this 14th day of 

November 2018, in the open Court. 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
Addl. Sessions Judge,   Addl. Sessions Judge,  
Udalguri.      Udalguri 

 

 

 

  

 


