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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 22(DU)/2014 

U/S 448/376/302/143 IPC 

GR Case No. 106/2010 

 

State of Assam 

-Vs- 

     Budhiram Mardi…………Accused person. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. Tarun Ch. Boro, Learned Advocate. 

 

Date of Evidence    : 09-04-14: 03-05-14: 30-05-14: 09-07-14:  

                              19-11-14: 17-12-14: 12-05-16: 07-10-16: 

                              28-04-17: 18-03-19. 

Date of Argument   : 14-11-2019. 

Date of Judgment   : 21-11-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 06-04-2010, at 12 O’ Clock in the 

night, accused persons namely Budhiram Mardi, Dewan Mardi, Lakhiram 

Soren, Rajkumar and Prakash went to the house of prosecutrix and took 

away prosecutrix and her elder sister Renuka Hasda from their home to the 

river Golondi. Thereafter, the accused persons divided into two groups and 

two accused persons took the prosecutrix, raped her and assaulted her. The 
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other three accused persons took her elder sister and committed murder of 

her. The deceased Renuka Hasda had love affairs with one Niron Daimary, 

who used to frequently visit their home. On several occasions the village boys 

asked them not to allow Niron Daimary to visit their home. On the date of 

occurrence also Niron Daimari visited the house of the deceased and 

prosecutrix and, therefore, in the night the accused persons sent Niron 

Daimari away from their house and committed the incident. Hence, next day 

i.e. on 07-04-10, the prosecutrix lodged FIR with the Officer-in-Charge of 

Udalguri. 

 

2. On the basis of the FIR, Udalguri P.S. Case No. 70/10 U/S 143/448/376/302 

IPC was registered and after completion of investigation police had submitted 

charge sheet U/S 143/448/376/302 IPC, against the accused persons 

Budhiram Mardi, Dewan Mardi, Lakhiram Soren, Rajkumar and Prakash. 

 

3. Learned Judicial Magistrate First Class, Udalguri, after having complied with 

the provision U/S 207 CrPC found that the offences U/S 143/448/376/302 

I.P.C., are exclusively triable by the Court of Sessions and accordingly, 

committed the case to the Court of Sessions on 13-02-14, against the 

accused Budhiram Mardi and Dewan Mardi. The other accused persons 

remained absconders.  

 

4. In consideration of the submission of the learned counsel for both the parties 

and on evaluation of materials on record having found sufficient grounds for 

presuming that the accused persons had committed offence U/S 

143/448/376/302 I.P.C., Hon’ble Sessions Judge, Udalguri framed charges 

there under and the ingredients of charge U/S 143/448/376/302 I.P.C., were 

read over and explained to the accused persons to which they pleaded not 

guilty and claimed to be tried. During trial accused Madan Mardi was 

declared absconder and case was filed against him. Later on, the learned 

Sessions Judge vide Order dated 10-10-18, transferred the case to this court 

for disposal. 
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5. The prosecution in order to prove its case examined the following 11 (eleven) 

witnesses.  

PW1- Dr. Binod Ch. Kalita. 

PW2- Dr. Prasanta Goswami. 

PW3- Chanjila Mardi. 

PW4- Sunil Hembram. 

PW5- Sapal Hasda. 

PW6- Victim. 

PW7- Kishor Sirpoli. 

PW8- Girish Das. 

PW9- Dharmakanta Mili. 

PW10- Lakhya Jyoti Das. 

PW11- Nabin Ch. Das. 

 

6. Defence side also examined 03(three) defence witnesses which were duly 

cross-examined.   

 

7. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence case was of total denial and declined to adduce defence evidence. 

 

8. In the light of the above facts and circumstances, the point for determination 

in the instant case are set up as follows:-  

(I) Whether the accused Budhiram Mardi were a member of 

unlawful assembly and committed house trespass into the 

dwelling house of Mangal Hasda? 

(II) Whether the accused Budhiram Mardi were a member of 

unlawful assembly and committed rape upon victim? 

(III) Whether the accused Budhiram Mardi were a member of 

unlawful assembly and committed murder intentionally 

causing the death of Renuka Hasda? 
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DISCUSSION, DECISION AND REASON FOR DECISION: 
 
 

9. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

10. Learned Addl. P.P. Mr. R. Sarmah has submitted that prosecution has 

adduced cogent, reliable and credible evidence to prove the charge against 

the accused. PW6, the victim is the younger sister of the deceased. She is 

the eye witness of the incident that the accused dragged the deceased from 

her home. The accused alongwith others also took away PW6 from her 

home. The evidence of PW6 is consistent and not suffered from any 

discrepancy. She is the most vital and material witness of the case. She could 

recognize the accused in moonlight. Moreover, the death of the deceased is 

homicidal as revealed by the medical evidence. PW6 being the younger sister 

of the deceased and one of the victim is the last person to allow the real 

culprit to go unpunished and implicate the innocent.  

 

11. Per contra learned defence counsel Mr. T.C. Boro has argued that as per the 

prosecution case one Niren Boro with whom the deceased had love affairs, 

was present at the time of incident in the house of the deceased. The father 

of the deceased was also present at that time at home. But during 

investigation of the case Investigating Officer have not examine Niren Boro 

and father of the deceased who were the vital and material witnesses of the 

case. The Investigating Officer has also failed to give any explanation as to 

why they were not examined. Under such circumstances non-examination of 

two vital witnesses raises reasonable doubt about the truthfulness of the 

prosecution case. 

 

12. The evidence of PW6 on whose evidence the entire prosecution case rests is 

not consistent and reliable. The statement of PW6 recorded by learned 

Magistrate under Section 164 Cr.P.C has not been proved by the prosecution. 
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In this regard he has relied on the decision reported in AIR 1968 SC 1402, 

Karnesh Kumar Singh & Ors Vs. The State of U.P. 

 

13. Learned defence counsel has also argued that PW3, Chanjila Mardi and PW4, 

Sunil Hembram were examined by the I/O on 14-03-12, i.e. almost two years 

after the incident. There is no explanation given by the I/O regarding delay in 

recording their statements. Hence, it is unsafe to rely on the evidence of 

such witness  whose statement had been recorded by the Investigating 

Officer after a long period from the date of occurrence.  

 

14. Learned counsel has also argued that the extract copy of GD entry is not 

enclosed in the case. Hence, the contents of GD are not known.  

 

15. 1991 (1) GLJ 392, Bilaluddin & Others Vs State of Assam, Non-examination of 

the persons who are very much essential to unfold the genesis and origin of 

the occurrence-Held, Non-examination made the prosecution case doubtful.  

 

16. 1997 (2) GLJ 1 Lal Kalandi & Anr Vs State of Assam, FIR lodged after GD 

entry—Investigation commenced in pursuance to GD entry – At the time of 

visit of IO to place of occurrence, FIR was handed over—Held, FIR was 

nothing but a statement made to police and inadmissible – Cannot be treated 

as FIR within the meaning of Section 154 and hit by Section 162 Cr.P.C. 

 

17. Before appreciating the arguments put forward by learned Addl. P.P. for the 

State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidence adduced by the prosecution. 

 

18. PW1 is Dr. Binod Ch. Kalita. In his evidence PW1 had deposed that on 

8.4.10, while he was posted as Sr. M. & H.O. at Mangaldai Civil Hospital, he 

had examined the victim, identified by C/No. 126 Rupeswar Rava and 

examined in presence of staff nurse Sofikun Nessa of Mangaldai Civil 

Hospital. On examination,  he found the following:-  
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Physical examination:- 

Height- 145 cm, weight- 45 Kg, teeth- 16/16, hair- present, axillary hair- 

present, pubic hair- present, breast-  well developed, hymen- absent, valve- 

intact, uterus- N/S, vagina- intact,  libia:mazora- intact, libia: minara- intact.  

 No injury mark on her private parts seen.  

Mental condition- good.  

Vaginal swab examination for spermatozoa:- no spermatozoa seen. 

RADIOLOGICAL EXAMINATION:- 

X-ray for age determination:- Approximate age 18 to 19 years (according to 

the expert 

opinion of the Radiologist, report is enclosed). 

Ultrasonography report:- not done. 

PW1 had further deposed that in his opinion: 

(1) No comment could be given regarding rape. (2) Approximate age 18-19 

years. (3) No injury mark on her private parts. No spermatozoa is seen. Ext.1 

is the report and Ext.1(1) is the signature of PW1. 

Cross-examination of PW1 had been declined by the defence. 

 

19. PW2 is Dr. Prasanta Goswami. In his evidence PW2 had deposed that on 

8.4.10, while he was working as SDM & H.O., Mangaldai Civil Hospital, he 

had performed post-mortem upon the dead body of Renuka Hasda, 25 years, 

female. The dead body was identified by UBC/38 Noor Hussain, victim, Kishor 

Single. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   

A dead body of a female aged about 23 years, rigor mortis present, eyes and 

mouth closed with the following injuries:-  

1) Laceration right scalp parietal area 2 x1 x 1 inch size exposing the torn 

muscles with fracture bone pieces. 

2) On cut open the scalp contain with big haematoma about 4 x 2 inches run 

over right parietal and vertical area. 
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3) Multiple fracture of right parietal bone with separation of horizontal 

sutures from right temporal to left temporal region blood comes out through 

exposing brain.  

CRANIUM AND SPINAL CANAL:-   

Brain- collection of blood about 200 ml over left parieto vertical brain.  

More details description:-   

Specimen preserved and send to the escorting police for examination 

1) Vaginal swab for spermatozoa. Lab. examination slide No.55 at 8.4.10 no 

spermatozoa seen. 

2) Dried blood swab from heart. 

3) Pubic hair. 

4) Wearing cloth paticoat, blouse and Sadar.  

PW2 had deposed that in his opinion, death was due to shock and 

hemorrhage with injury to the vital organ brain as a result of injuries 

sustained. Ext.2 is the post-mortem report and Ext.2(1) is the signature of 

PW2.  

In cross-examination, PW2 had stated that he had not seen any injury on the 

private parts. 

 

20. PW3 is Chanjila Mardi. In his evidence PW3 had deposed that about five 

years back in the night, the incident happened. Ext.-4 is the seizure list. Ext.-

4 (1) is the signature of PW3. PW3 was declared hostile by the prosecution. 

During cross-examination by the prosecution PW3 had denied the suggestion 

that he stated before the police that Lakhiram, Budhiram and Deben of his 

village with two terrorist namely Prakash and Rajkumar did bad act with two 

daughters of Mangal Hajda of his village and killed Renuka and later on, 

Deben was arrested by the police and others fled away. In cross-examination 

by defence PW3 had stated that house of the deceased was at a distance of 

three hundred meters away from his house. He came to know about the 

incident at about 12 pm of the day. He did not hear hue and cry in the night.  
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21. PW4 is Sunil Hembram. In his evidence PW4 had deposed that about four-

five years back. The occurrence took place on Wednesday, in the market of 

Udalguri. He came to know from Bitiya Hasda and Sospal Hasda that Renuka 

was killed by the terrorist after committing rape upon her. They also did bad 

act with the girl who was with the deceased Renuka and left her. He also told 

that there were five persons involving in the incident including Budhiram and 

Lakhiram. Ext.-3 is the seizure list. Ext.-3(2) is the signature of PW4. PW4 

had also deposed that he was present at the time of inquest of the dead 

body. In cross-examination, PW4 had stated that he knew the accused 

persons very well. He had not seen the incident. He had heard about it. He 

did not state before the police that Bitiya Hasda informed him about the 

incident.  

 

22. PW5 is Sapal Hasda, brother of the deceased. In his evidence PW5 had 

deposed that he was informed by his sister (victim) and his father that both 

the accused present in the dock alongwith others took the deceased and 

victim at about 11 O’ Clock in the night. The accused persons raped both of 

them and committed murder of Renuka. PW5 had been residing in a separate 

house towards the southern side of house of his father. Later on, PW5 

alongwith villagers went in search of his sister. PW5 had deposed that at the 

place of occurrence he had seen one stick stained with blood. The police took 

the dead body of Renuka to the police station. The police seized one lathi 

and panty of the deceased through Ext.-3. Ext.-3(3) is the signature of PW5. 

In cross-examination, PW5 had stated that at the time f incident the houses 

of Manjira Mardi and Bengali persons were situated near the house of his 

father. He had stated that he deposed about the incident on hearing from his 

sister and father.  PW5 had also stated that he could not write. Ext.-3(3) was 

not his signature.  

 

23. PW6 is prosecutrix, younger sister of deceased Renuka Hasda. In her 

evidence PW6 had deposed that on the date of occurrence at about 12 O’ 

Clock in the night, accused Budhiram and Madan Mardi knocked on the door 
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of house of PW6 and then asked to open the door. PW6 and her elder sister 

deceased Renuka Hasda were familiar with the voices of the accused 

persons. Then the deceased opened the door of their house. Then both the 

accused persons caught the hand of the deceased and dragged her. At that 

time Niron Daimary was present there. Though Niron Daimary tried to resist 

the accused persons but the accused persons managed to take the deceased 

away. The accused persons also took PW6 alongwith her sister to river 

Golondi. Both the accused persons and another accused took the deceased 

to a separate direction. PW6 had deposed that Lakhi Ram Soren and Raj 

Kumar removed her panty and did bad act with her. She had deposed that 

the deceased had been dragged by accused Budhiram , Rajkumar and 

Prakash while PW6 was taken away at that time accused Budhiram, Madan 

Mardi were standing on the road. Though it was night PW6 could recognize 

both the accused persons from their voices. She had deposed that her elder 

sister had been killed by accused Budhiram and other accused persons. 

When PW6 asked the accused where her elder sister was then accused 

Madan Mardi told her that she would not get to see her elder sister from that 

day. He also told her that if she divulged about the incident she would also 

die like her elder sister. When the accused persons released her PW6 

returned back to her home. At her home she informed her father about the 

incident who then told the villagers. The villagers made search for the 

deceased and having seen blood near the river they informed the police. later 

on, police came and disinterred the body of her elder sister. PW6 indentified 

the dead body of her elder sister and put her thumb impression in the 

inquest report. The police also sent PW6 for medical examination. The 

statement of PW6 had also been recorded under Section 164 Cr.P.C. by the 

Magistrate. PW6 had put thumb impression in the FIR. In cross-examination, 

PW6 had stated that the houses of Sunil Hembram, Siyla Mardi were situated 

near her house. There were five boys who asked her not to raise commotion 

while taking her elder sister. Their father was sleeping at that time. There 

was moon light at the time of incident. PW6 had stated that there was no 

electricity connection in their village. The accused persons sent Niren Daimari 
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to his home. PW6 could not say whether her neighbor came to know while 

they were taken away from their home. She was taken to different side by 

accused Madan Mardi, Lakhiram Soren and Rajkumar. Lakhiram Soren and 

Rajkumar did bad act with her. Accused Budhiram, Rajkumar and others took 

her elder sister. PW6 had denied the suggestion put forwarded by the 

defence. 

 

24. PW7 is Kishor Sirpoli. In his evidence PW7 had deposed that about four years 

back the occurrence took place. He identified the dead body of Renuka 

Hasda and put signature. He heard that someone had murdered Renuka 

Hasda and buried her dead body. In cross-examination, PW7 had stated that 

he did not know as to how the incident happened the dead body was 

recovered from a river.  

 

25. PW8 is Girish Das. In his evidence PW8 had deposed that on 14-02-12, he 

was In-charge of Bhairabkunda Outpost. He had not investigated the case. In 

cross-examination, he also stated that he had not conducted investigation of 

the case.  

 

26. PW9 is Dharmakanta Mili, ADC, Dhemaji. In his evidence PW9 had deposed 

that on 7.4.10,  while he was serving as Circle Officer at Udalguri. On that 

day he conducted inquest  over the dead body of deceased Renuka Hasda, 

23 years in reference to Udalguri P.S. case No.70/10 u/S 143/448/376/302 

IPC. The deceased was a lady 5 feet 3 inches height. The body was lying   

East-West direction and the complexion of deceased was black and she was 

wearing  a white petticoat, yellow blouse and a pair of bangle, two rings. Her 

face was swelling, eyes were closed. One yellow coloured cloth and one 

Lungi was lying near the dead body. The dead body was buried and it was 

disinterred. Ext.4 is the inquest report. Ext.4(1) is the signature of PW9. In 

cross-examination, PW9 had stated that the inquest report was carbon copy 

except his signature. PW9 official seal was not affixed in the inquest report. 

There was no mention about any injury upon the deceased. 
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27. PW10 is Lakhya Jyoti Das. In his evidence PW10 had deposed that on 

17.2.12, he was posted as In-charge of Bhairabkunda Police Out Post. On 

that day O/C Udalguri P.S. entrusted him to investigate the Udalguri P.S. case 

No.70/10 u/s 143/448/376/302/34 IPC. Informant/victim lodged a written 

ejahar before Udalguri PS on 7.4.10. On receipt of the FIR O/C, Udalguri PS 

registered a case being Udalguri P.S. case No.70/10 u/s 143/448/376/302/34 

IPC. Ext.5 is the FIR and Ext.5(1) is the signature of the then O/C, Jitendra 

kr. Singh with his registration note and office seal. PW10 was conversant 

with the signature  of the then O/C, Jitendra Kr. Singh. During investigation 

PW10 re-examined witnesses namely, Sanjila Mardi and Sunil Hembram. He 

conducted house search several times to arrest accused Budhi Mardi @ Hena 

and Lakhiram Soren. He collected medical report of victim. At the conclusion 

of investigation he submitted charge-sheet against the accused  persons 

namely, Dewan Mardi @ Madan Mardi, Lakhiram Soren and Budhi Mardi @ 

Hena u/s 143/448/376/302 IPC. He submitted charge-sheet against accused 

Lakhiram Soren and Budhi Mardi @ Hena showing them absconder. Ext.6 is 

the charge-sheet and Ext.6(1) is the signature of PW10. In cross-

examination, PW10 had stated that he re-examined witnesses Sanjila Mardi 

and Sunil Hembram on 14.3.12. It was noted in the case diary that his 

previous I.O. recorded the 161 CrPC statement of Sanjila Mardi and Sunil 

Hembram, but he did not find their statements in the case diary and so he 

recorded their statements afresh during his investigation. During his 

investigation he did not seize any article in connection with this case. 

 

28. PW11, Nabin Ch. Das is retired Inspector of Police, Investigating Officer of 

this case. In his evidence PW11 had deposed that on 7.4.10, he was posted 

as I/C at Bhairabkunda Police Out post under Udalguri P.S. On that day at 11 

AM Damodar Sarma of village Khusrabari informed him over phone that he 

noticed blood marks near Golandi river and also he noticed a pit dug 

recently. At that time he was busy outside the police station in connection 

with a kidnap case. On getting such information he proceeded to the place of 
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occurrence of this case. He noticed some blood stain over the stone laying in 

the river and he also found a recently dug pit measuring 5 x 4 feet. In the 

meantime he informed the matter to the Executive magistrate over phone 

and accordingly Executive magistrate came at the place of occurrence. The 

villagers also assembled there. With the help of other people a dead body 

was disinterred from the pit and the Executive magistrate held inquest over 

the dead body. After the inquest over the dead body was done the dead 

body was sent to Civil Hospital for post-mortem examination. PW11 recorded 

the statements of the witnesses at the place of occurrence. The dead body 

was duly identified by the witnesses. It was a female dead body. The dead 

body was duly identified by the victim, who is the sister of deceased Renuka 

Hasda. Some pieces of broken glass bangle were found at a distance of 500 

feet near the place from where the dead body was disinterred. A black colour 

underwear, a piece of bamboo stick measuring 2, 1/2 feet length and the 

aforesaid piece of bangles were recovered from the place of occurrence. 

Ext.3 is the seizure list and Ext.3(4) is the signature of PW11. He returned to 

the police station at about 3 PM and record necessary entry in the GDE of the 

police station vide GDE No.112 dated 7.4.2010. He prepared sketch map of 

the place of occurrence. Ext.7 is the sketch map (under objection). On 7.4.10 

informant-cum-victim lodged a written ejahar before O/C, Udalguri PS 

narrating the incident in detail and the same after being registered as 

Udalguri PS case No.70/10 u/s 143/448/376/302 IPC it was forwarded to 

PW11 for investigation. Ext.5 is the said FIR and Ext.5(1) is the signature of 

Jitendra Kr. Singh, the then O/C of Udalguri PS. O/C, Udalguri PS entrusted 

him to investigate the case. Already he had taken up investigation on the 

basis of the GDE as mentioned hereinabove. He made search to find out the 

accused persons. He arrested accused Madan Mardi @ Dewan Mardi and 

forwarded him to court. In the meantime on being transferred to other 

station he handed over the case diary to O/C, Udalguri PS. In cross-

examination, PW11 had stated that on 7.4.10, he went out from the police 

station in the morning in connection with investigation of the said kidnapping 

case under GDE No.109 dated 7.4.10. While he was busy in connection with 



13 
 

the investigation of the said kidnapping case he got information about the 

present case over phone and accordingly he visited the place of occurrence 

of this case and recorded the statement of the witnesses etc. He could not 

say whether extract copy of the GDE was enclosed with the charge-sheet 

because charge-sheet was filed by another I.O. He had not recorded the 

statement of the person who initially informed him about the occurrence 

(witness volunteers-because that person informed him over phone and he 

was not present at the place of occurrence). Ext.7 sketch map was prepared 

at his instruction and it was written by his assistant at his dictation. In Ext.7 

his signature did not appear. Statement of the informant was recorded on 

the basis of the GDE before receiving FIR. After registration of the FIR he did 

not record the statement of any witness. After he being entrusted with the 

case he visited the village and engaged source to trace out the culprit. On 

that very initial date when he visited the place of occurrence Executive 

magistrate held inquest over the dead body. Sweeper was engaged to 

disinter the dead body but statement of that sweeper was not recorded as he 

declined to give statement. He did not record the statement of the Executive 

Magistrate. He did not send the blood stained stone to FSL for examination. 

On receipt of the FIR he sent the victim for medical examination. He did not 

notice any blood stain over the seized bamboo stick. The seized articles were 

not available before the court. The inner garment of the raped victim could 

not be seized as because she did not produce the same. He had not recorded 

the statement of the persons nearby the house of alleged rape victim.  

 

29. The accused Budhiram Mardi in support of his defence has examined three 

witnesses including himself has DW1. In his evidence DW1 had deposed that 

about nine years back, Renuka Hasda died. The incident happened during 

the time of Election. One day a candidate of the Election during campaigning 

in the village gave some money to them. In the night they celebrated a feast 

in DW1’s house by the money given by the candidate. Till 12 to 01 am they, 

the villagers celebrated in his house. Next day at Udalguri in Wednesday 

weekly market, he came to know about the murder of deceased Renuka 



14 
 

Hasda. After about two years of the incident, The Police arrested him in 

connection with the incident. Since the death of Renuka Hasda till his arrest 

he was in his village. He was totally innocent. He had been falsely accused in 

this case. In cross-examination by prosecution, DW1 had stated that the 

informant was the younger sister of the deceased. About nine years back, the 

occurrence took place. At that time he was in his house. He could not say the 

name of the candidate who campaigned in their village on that day. They 

were given about Rs 1000/- by the candidate. Sunil, Sangla, Bajnia, Tala, 

Nirmal, Tete, Munsi, Babulal, Som, Lakhiram and Binen Soren were present 

in the feast. The candidate was not present in the feast. He did not know 

Dewan mardi, Rajkumar, Prakash and Lakhiram Soren. The deceased Renuka 

had love affairs with Niren Daimari and he used to visit her house. Once, the 

villagers asked Niron Daimari not to visit the house of the deceased. He 

heard that someone had murdered Renuka and kept her dead body near the 

river Golondi. The informant lodged the FIR against him on suspect. DW1 

had denied the suggestion that on the date of occurrence, in the night, he 

along with Dewan Mardi, Rajkumar, Prakash and Lakhiram Soren entered 

into the house of the deceased, took her and her sister(victim) near the river 

Golondi, raped them and murdered Renuka Hasda and also threatened the 

victim if she divulge about the incident to other people. He also asked Niron 

Daimary not to visit the house of the deceased. 

 

30. DW2 is Ramu Mardi. In his evidence DW2 had deposed that about eight-nine 

years back, the occurrence took place. During the time of incident, the 

candidates of Election were campaigning in village. On the date of 

occurrence, on Tuesday two candidate of the Election gave them money. By 

the said money, in the night, they had arranged a feast in the house of 

accused Budhiram Mardi. There were about 12-13 persons present in the 

feast. At about 12.30 am, the feast ended. Accused Budhiram Mardi was 

present along with them. Next day in the Wednesday weekly market they 

came to know about the death of Renuka Hasda. After the incident, accused 

Budhiram Mardi was in his house. In cross-examination by prosecution, DW2 
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had stated that he was hailing from the village of the accused. The accused 

brought him to the court to adduce evidence. The house of the deceased was 

near his house. He knew Dewan Mardi, Rajkumar, Prakash and Lakhiram 

Soren. He did not know as to why the case is filed against accused Budhiram 

Mardi. Deceased Renuka had love affairs with Niron Daimari. Niron Daimari 

used to visit the house of the deceased. DW2 could not recollect the date 

when the deceased was murdered. The candidate who gave them money 

was fighting for MCLA Election and he was candidate of BJP. His name was 

Rakesh Basumatary. He gave the money to the village headman Sanjila 

Mardi. Sanjila, Sunil, Tala, Nirmal, Tete, Haren and DW2 were present in the 

feast. No member of political party was present there. DW2 did not visit the 

place where the dead body of the deceased was found. He had heard from 

the people that the body was kept buried in the bank of river Golondi. DW2 

had denied the suggestion that he had deposed falsely in order to save the 

accused and that the candidate of election gave them money and by the said 

money they celebrated a feast. DW2 had denied the suggestion that on the 

date of occurrence, in the night, Budhiram Mardi along with Dewan Mardi, 

Rajkumar, Prakash and Lakhiram Soren entered into the house of the 

deceased, took her and her sister(victim) near the river Golondi, raped them 

and murdered Renuka Hasda and threatened to kill the victim if she divulged 

about the incident to other people.  

 

31. DW3 is Haren Murmu. In his evidence DW3 had deposed that about nine 

years back, the occurrence took place. During the time of incident, the 

candidates of Election were campaigning in village. On the date of 

occurrence, candidate of the Election gave them money. By the said money, 

in the night, they had had a feast in the house of accused Budhiram Mardi. 

There were about 12-13 persons present in the feast. At about 1 am, the 

feast ended. Accused Budhiram Mardi was present along with them. Next day 

in the Wednesday weekly market they came to know about the murder of 

Renuka Hasda. After the incident, accused Budhiram Mardi was in his house. 

In cross-examination by prosecution, DW3 had stated that accused Budhiram 
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is his brother-in-law. The accused brought him today to depose before the 

court. He knew Dewan Mardi, Rajkumar, Prakash and Lakhiram Soren. On 

the date of occurrence the member of their village society had given them 

money for the feast. Ramu, Budhiram, Haren, Sanjila were present in the 

feast. The deceased Renuka had love affair with Niron Daimari. Niron Daimari 

used to visit the house of the deceased. The villagers asked Niron Daimari 

not to visit the house of the deceased. DW3 had denied the suggestion that 

on the date of occurrence, in the night, accused Budhiram Mardi along with 

Dewan Mardi, Rajkumar, Prakash and Lakhiram Soren entered into the house 

of the deceased, took her and her sister(victim) near the river Golondi, raped 

them and murdered Renuka Hasda and threatened to kill the victim if she 

divulged about the incident to other people. DW3 had denied the suggestion 

that he had deposed falsely for the sake of accused Budhiram Mardi as he is 

his brother-in-law. 

 

32. In the present case learned defence counsel has argued that extract copy of 

GD entry is not enclosed in the case. Hence, the content of the GD entry is 

not known. Learned defence counsel has argued that investigation of the 

case had been initiated on the basis of the GD entry. The FIR of the case had 

been lodged after recording the GD entry, hence, the FIR is hit by Section 

162 Cr.P.C. In this regard he has relied on the decision reported in  Lal 

Kalandi & Anr Vs State of Assam, 1997 (2) GLJ 1. 

 

33. The Police Officer who had first taken up the investigation of the case has 

been examined as PW11 by the prosecution. On the date of occurrence 

PW11 was posted as In-charge of Bhairabkunda Police Outpost under 

Udalguri P.S. According to PW11 on the date of occurrence while he was 

busy outside the police station in connection with a kidnapping case at about 

11 pm he got information from one Damodar Sarma of village Khusrabari 

over phone that he noticed blood marks near Golondi river and a pit dug 

recently. On getting the information PW11 proceeded to the place of 

occurrence of this case and noticed blood stain over the stone lying in the 
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river and a recently dug pit. Then with the help of other people a female 

body was disinterred from the pit and the Executive Magistrate held inquest 

over the dead body. The dead body was identified by her sister. PW11 had 

seized a black colour underwear, a piece of bamboo stick and piece of bangle 

from the place of occurrence through Ext.-3 seizure list. Only after returning 

from the place of occurrence to the police station he recorded the GD entry 

vide GD entry no. 112 dated 07-04-10. On the same day written FIR has 

been lodged by the informant-cum-victim of the case before the O/C Udalguri 

P.S. narrating the incident in details.  

 

34. In the decision reported in 2013 2 SCC 146 Surajit Sarkar Vs. State of 

West Bengal, the Hon’ble Supreme Court held that the cryptic telephonic 

information cannot be treated as an FIR while discarding the contention 

raised by the appellant side that the telephonic call should be treated as the 

FIR and not the complaint made by PW1 as having no merit the Hon’ble 

Supreme Court stated in paragraph 37 of the said judgment that “In 

Ramsing Bavaji Jadeja, this Court relied on Tapinder Singh and Soma Bhai 

and Dhananjoy Chatterjee v. State of West Bengal to hold that a cryptic 

message given on telephone cannot be treated as an FIR merely because 

that information was first in point of time and had been recorded in the 

Daily Diary of the police station. It was also held that the object and 

purpose of a telephonic message is not to lodge a first information report 

but a request to the officer in charge of the police station to reach the 

place of occurrence. This view was reiterated in Mundrika Mahto v. State 

of Bihar, State of Andhra Pradesh vs. V.V. Panduranga Rao and Manu 

Sharma vs. State (NCT of Delhi). We see no reason to take a view different 

from the one consistently taken by this Court in all these cases. We may 

only add that it is a matter of regret that despite the law on the subject 

being well-settled, such an argument is raised once again”.  

 

35. In the said judgment the Hon’ble Supreme Court has also observed that “a 

bare reading of Section 154 Cr.P.C. makes it clear that even though oral 

information given by an officer in charge of a police station can be treated 
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as an FIR, yet some procedural formalities are required to be completed. 

They include reducing the information in writing and reading it over to the 

informant and obtaining his or her signature on the transcribed 

information”. 

 

36. Similarly in the present case also the GD entry recorded by the Investigating 

Officer is only on the basis of cryptic telephonic message about noticing 

blood marks near the river and about a recent pit. On the basis of such 

information a female dead body was disinterred from the pit by the 

Investigating Officer but only after lodging of the FIR by the PW2 the detail 

facts of the case came into record. Moreover, the procedural formality as 

prescribed under Section 154 Cr.P.C. which include reducing the information 

in writing and reading over to the informant and obtaining his or her 

signature on prescribed information had only been completed on filing of the 

FIR by PW6. Hence, I find no merit in the contention of learned defence 

counsel that FIR filed by PW6 is hit under Section 162 Cr.P.C. 

 

37. The vital and material witness of the case is PW6, younger sister of the 

deceased Renuka Hasda. PW6 had categorically deposed that on the date of 

occurrence in the night, accused Budhiram and Madan Mardi knocked in the 

door of their house and asked to open the door. Both PW6 and her deceased 

sister were familiar with the voices of the accused persons. When they 

opened the door of their house both the accused persons caught hold of the 

deceased and took the deceased and PW6 to river Golondi. Accused 

Budhiram, Rajkumar and Prakash took the deceased to a different direction 

while the accused Lakhi Ram Soren and Rajkumar did bad act with PW6 by 

removing her panty. PW6 had specifically stated that she could recognize 

accused Budhiram and Madan Mardi from their voices. When she asked the 

accused about her elder sister then accused Madan Mardi told her that she 

would not get to see her elder sister and she would also die like her elder 

sister if she divulged the incident to others. Thereafter, she returned back to 

her home and informed her father about the incident and her father told 
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about the incident to the villagers. Then the villagers made search for the 

deceased and having seen blood near the river they informed the police. 

Later on, police came and disinterred the body of her elder sister. The 

evidence of PW6 is corroborated by the evidence of her brother PW5, Sapal 

Hasda. On being informed by PW6 and his father PW5 alongwith villagers 

went in search of his sister. PW5 had specifically stated that he was informed 

by his sister that accused persons had committed murder of Renuka Hasda. 

 

38. There is also clear, unambiguous and cogent evidence adduced by the 

prosecution witnesses that dead body of deceased Renuka Hasda was 

disinterred from a pit near the village river by the police. PW9 the Executive 

Magistrate who conducted inquest over the dead body of deceased 

specifically deposed that the dead body was buried and it was disinterred. 

PW11, the Investigating Officer, who, at the material time, was busy in the 

investigation of another case, on getting information over phone, went to the 

place of occurrence and disinterred the dead body of the deceased from the 

pit with the help of other people. PW2, the Medical Officer, who conducted 

postmortem examination on the dead body of deceased had deposed that on 

examination of dead body he found laceration right scalp parietal area 2 x1 x 

1 inch size exposing the torn muscles with fracture bone pieces, on cut open 

the scalp contain with big haematoma about 4 x 2 inches run over right 

parietal and vertical area and multiple fracture of right parietal bone with 

separation of horizontal sutures from right temporal to left temporal region 

blood comes out through exposing brain. In his opinion death was due to 

shock and hemorrhage with injury to the vital organ. Thus there is clear 

evidence that the death of Renuka Hasda is homicidal one. Before her death 

she received multiple injuries on her person resulting her death.  

 

39. PW6, the younger sister of the deceased had adduced clear and consistent 

evidence to the effect that it is accused Budhiram and four others including 

accused Madan Mardi who took her and her deceased elder sister to the 

place of occurrence, committed rape upon her and murdered her elder sister 
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Renuka Hasda. Though the medical evidence did not support the allegation 

of rape upon PW6 and the deceased but there is specific evidence that death 

of deceased Renuka Hasda is homicidal. Before her death she received 

multiple injuries resulting her death. 

 

40. Learned defence counsel has argued that in the instant case the I/O had not 

examined Niren Boro who was allegedly present in the house of the deceased 

at the time of incident and the father of the deceased. They are the material 

witnesses of the case, their non-examination raised reasonable doubt as to 

the truthfulness of the prosecution case. 

 

41. In this regard learned defence counsel has relied on the decision reported in 

AIR 1968 SC 1402, Karnesh Kumar Singh & Ors Vs. The State of U.P. 

and 1991 (1) GLJ 392, Bilaluddin & Ors Vs. State of Assam.  

 

42. In the decision reported in AIR 1968 SC 1402, Karnesh Kumar Singh & 

Ors Vs. The State of U.P., the Hon’ble Supreme Court considering the 

circumstances that defence asked no question either to prosecution witness 

or to the Investigating Officer to elicit why these two persons were 

considered unnecessary witnesses who would have given some explanation if 

a clarification had been demanded and considering that there is nothing in 

the evidence to suggest that these witnesses were not produced because 

they would have turn out to be inconvenient witnesses, find it difficult to take 

the view pressed by the learned counsel that an adverse inference ought to 

have been drawn for non-examination of necessary witnesses. 

 

43. Similarly in the instant case no clarification had been demanded from the 

Investigating Officer by the defence as to why the father of the deceased and 

Niren Boro were not examined and cited as witnesses. In the present case 

also there is nothing on record that prosecution had deliberately withheld 

these two persons for any oblique motive. Moreover, there is overwhelming 

evidence of PW6, whose evidence about the occurrence despite grueling 
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cross-examination, remained undemolished and intact. A careful and close 

scrutiny of evidence of PW6 would show that her evidence is not suffered 

from any infirmity. She is the most natural and probable witness of the case 

and defence has failed to bring on record anything as to why the testimony 

of PW6 should be disbelieved. Hence, I find no merit in the contention of 

learned defence counsel that non-examination of these two witnesses raised 

reasonable doubt as to the truthfulness of the prosecution case. The cited 

case by the defence turned the tables in favour of the prosecution. 

 

44. In this case the accused has examined three defence witnesses including 

himself as DW1 and took the plea of alibi by adducing evidence that on the 

date of occurrence in the night, a feast was arranged in his house wherein 

the villagers celebrated till 12 to 01 O Clock in the night. On appraisement of 

the evidence of all the three DWs it appears that their evidence are 

inconsistent as to the time when their celebration ended in the house of 

accused Budhiram Mardi. According to DW1 till 12 to 1 O Clock in the night 

their celebration continued. According to DW2 the feast ended at about 

12.30 am. Per contra according to DW3 the feast ended at about 01 am. 

Thus when the defence witnesses themselves are not consistent with regard 

to the time when their celebration ended, no weightage can be given to their 

evidence that on the fateful night accused Budhiram Mardi was present in the 

feast arranged in his house. 

 

45. A careful scrutiny of evidence of PW6 would show that she had not seen the 

incident of assault upon her deceased sister but she had categorically 

deposed that after taking her and her elder sister near the river Golondi 

accused Budhiram, Rajkumar and Prakash dragged the deceased to a 

different direction. Accused Lakhiram Soren and Rajkumar had also done bad 

act with her. Later when she asked about her elder sister accused Madan 

Mardi told her that she would not get to see her elder sister from that day. 

Next day of the incident the dead body of deceased Renuka Hasda was 

disinterred from a pit near the river Golondi. 
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46. Thus following are the circumstances appearing against the accused 

Budhiram Mardi: 

(i) On the fateful night he alongwith Madan Mardi knocked on the door 

of the house of deceased and when the deceased and her sister PW6 

answered their call and opened the door, they forcibly dragged them 

to river Golondi. 

(ii) Since the night the deceased remained untraceable. 

(iii) Next day the dead body of Renuka Hasda was disinterred from a pit 

near the river Golondi. 

(iv) The death of Renuka Hasda is homicidal, she received multiple cut 

and fracture injuries on her person before her death.  

 

47. All the circumstances appearing against the accused have been proved by 

the prosecution beyond all reasonable doubt. The cumulative effect of these 

circumstances is sufficient to determine that accused Budhiram Mardi is the 

real assailant who alongwith others committed murder of deceased Renuka 

Hasda.  

 

48. In this case the prosecution witnesses have adduced no evidence revealing 

the motive for conclusion of the crime. However, when there is sufficient 

incriminating circumstances fully established by the prosecution against the 

accused, failure of the prosecution to bring into record the motive for 

commission of the crime, which could be counted as one of the incriminating 

circumstances, does not make the prosecution case weak. Moreover, motive 

is not a sine qua non to prove the case of the prosecution. In the decision 

reported in Nathuni Yadav -versus- State of Bihar A.I.R.1997 (S.C.) 

1808 it was held that “motive for doing a crime act is generally difficult 

area for prosecution. One cannot normally see into the mind of another. 

Motive is the emotion which impels a man to do a particular act. Such 

impelling cause need not necessarily be proportionally grave crime. Many a 

murders have been committed without any known or prominent motive. It 
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is quite possible that the aforesaid impelling factor would remain 

undiscoverable though it is sound proportion for that every crime act is 

done with a motive, it is unsound suggest that no such crime it can be 

presumed unless motive is proved. After all, motive is a psychological 

phenomenon. Mere fact that prosecution failed to translate that mental 

disposition of the accused into evidence does not mean that no such 

mental condition existed in the mind of the assailant”. 

 

49. In view of above discussion it appears that on the date of occurrence 

accused Budhiram Mardi alongwith four others namely Dewan Mardi @ 

Madan Mardi, Lakhiram Soren, Rajkumar and Prakash forcibly took away 

PW6 and her elder sister Renuka Hasda from their dwelling house. The 

accused Budhiram Mardi has also committed murder intentionally causing the 

death of Renuka Hasda. The prosecution has proved beyond all reasonable 

doubt that accused Budhiram Mardi has committed offence under Section 

143/448/302 I.P.C. However, PW6 had not deposed that accused Budhiram 

Mardi committed rape upon her. According to her accused Lakhiram Soren 

and Rajkumar did bad act with her. From the evidence of PW2, the Medical 

Officer, who conducted the postmortem examination on the dead body of 

deceased, nothing has been found that the deceased was subjected to sexual 

assault soon before her death. Hence, accused Budhiram Mardi is found not 

guilty under Section 376 IPC and acquitted of charge under Section 376 IPC. 

 

50. Accordingly the accused Budhiram Mardi is held guilty under Section 

143/448/302 IPC and convicted under said sections. 

 

51. In the present case the accused Budhiram Mardi has been found guilty and 

convicted under Section 143/448/302 I.P.C. Section 302 I.P.C. prescribes 

punishment with death or imprisonment for life. Hence, considering the 

nature and gravity of the offence in my considered view no benefit under 

Section 360 Cr.P.C. or under Section 3/4 of the Probation of offenders Act 

1958 can be extended to the convicted accused person. 
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52. Before passing sentence, I have heard the convicted accused person on the 

question of sentence under Section 235(2) of the Cr.P.C. and recorded his 

statement. The accused has pleaded his innocence. 

 

53. I have also anxiously considered the facts and circumstances of the case and 

the circumstances under which the murder was committed. The record does 

not display past blemish of the convict, but the convict had committed the 

offence with due deliberation. Be that as it may I am of the considered 

opinion that it is not the rarest of rare case and the convict also deserves 

some leniency. Therefore, I am of the considered view that sentence of life 

imprisonment will suffice instead of death sentence.  

 

 

ORDER 

 

54. In the result accused Budhiram Mardi is sentenced to undergo life 

imprisonment under Section 302 I.P.C. and to pay fine of Rs. 10000/- only, in 

default rigorous imprisonment for six(6) months. The convict is also 

sentenced to undergo rigorous imprisonment for one(01) year under Section 

448 IPC and further rigorous imprisonment for six(06) months under Section 

143 I.P.C. The sentences shall run concurrently. 

 

55. It is ordered that the period of jail detention if any, already undergone by the 

convicted accused person during the period of investigation, enquiry or trial, 

shall be set off under Section 428 of the Cr.P.C. against the term of 

imprisonment imposed on him. 

 

56. The convicted accused person shall be furnished with a copy of this 

Judgment free of cost forthwith. 
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57. Let one copy of the Judgment be sent to the learned District Magistrate, 

Udalguri in view of the provision under Section 365 Cr.P.C. 

 

58. Sent back the original case record of GR Case No. 106/2010 to the court of 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the 

Judgment, forthwith. 

 

59. Judgment is signed, delivered and pronounced in the open court today the 

21st day of November, 2019. 

 

 

Dictated and Corrected 

 

 

(N. Talukdar)    (N. Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 22(DU)/2014 

APPENDIX 
(A) Prosecution Exhibits: 

Ext.1  : Medical report. 

Ext.2   : Postmortem report. 

Ext.3  : Seizure list. 

Ext.4  : Inquest report. 

Ext.5  : FIR. 

Ext.6  : Charge sheet. 

Ext.7  : Sketch map. 

(B) Materials Exhibits : Nil. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Dr. Binod Ch. Kalita. 

PW2- Dr. Prasanta Goswami. 

PW3- Chanjila Mardi. 

PW4- Sunil Hembram. 

PW5- Sapal Hasda. 

PW6- Victim. 

PW7- Kishor Sirpoli. 

PW8- Girish Das. 

PW9- Dharmakanta Mili. 

PW10- Lakhya Jyoti Das. 

PW11- Nabin Ch. Das. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

(N.Talukdar) 
Addl. Sessions Judge. 

Udalguri. 


