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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 146/2018 

U/S 302/201 IPC 

GR Case No. 1405/2017 

 

State of Assam 

-Vs- 

                  Smt. Rakhi Das…………Accused person. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. Tarun Ch. Boro, Learned Advocate. 

 

Date of Evidence    : 06-04-19: 28-06-19: 25-07-19:  

                              07-09-19: 31-10-19. 

Date of Arguments  : 13-11-2019. 

Date of Judgment   :  22-11-2019. 

 

J U D G M E N T 

 

1. The prosecution case as unfolded from the FIR lodged by Sarat Das, the 

husband of the accused is that on 27-12-17, at about 11 pm, the accused 

murdered her one and half month old male child and with the intention of 

concealing the evidence thrown the dead body in river Nuwa which was 

running by the side of her house. On being asked by the villagers the 

accused admitted her guilt and on 28-12-17, at about 01 pm, the dead 

body of the child was rescued from the river.  
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2. On the basis of the FIR, Kalaigaon P.S. Case No. 130/17 U/S 302/201 IPC 

was registered and after completion of investigation police had submitted 

charge sheet U/S 302 IPC, against the accused Smt. Rakhi Das. 

 

3. Learned Addl. Chief Judicial Magistrate, Udalguri after having complied with 

the provision U/S 207 CrPC found that the offences U/S 302 I.P.C. is 

exclusively triable by the Court of Sessions and accordingly, committed the 

case to the Court of Sessions on 03-10-18. Thereafter, the learned 

Sessions Judge vide Order dated 10-10-18, transferred the case to this 

court for disposal. 

 

4. In consideration of the submission of the learned counsel for both the 

parties and on evaluation of materials on record having found sufficient 

grounds for presuming that the accused person had committed offence U/S 

302/201 I.P.C., charges were framed there under and the ingredients of 

charges U/S 302/201 I.P.C., were read over and explained to the accused 

person to which she pleaded not guilty and claimed to be tried.  

 

5. The prosecution in order to prove its case examined the following 07 

(seven) witnesses.  

PW1- Indra Kr. Das. 

PW2- Smt. Usha Das. 

PW3- Sarat Das. 

PW4- Sankar Das. 

PW5- Dr. Shivaji Gupta. 

PW6- Jagadish Das. 

PW7- SI Nagar Ali Sarkar. 

 

6. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence case was of total denial and declined to adduce defence evidence. 
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7. In the light of the above facts and circumstances, the point for 

determination in the instant case is set up as follows:-  

(I) Whether the accused committed murder intentionally 

causing the death of Suraj Das  a male baby of one and half 

month old? 

(II) Whether the accused caused disappearance of the evidence 

of the commission of said murder? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned defence counsel has argued that though the prosecution case rest 

on the alleged extra-judicial confession made by the accused before the 

villagers but prosecution has failed to examine any such person before 

whom the accused allegedly confessed her guilt. Though PW1 had deposed 

that accused confessed before Sangita Das and Ahalya Das but neither 

Sangita Das nor Ahalya Das has been examined by the prosecution. 

Moreover, during investigation of the case, the Investigating Officer had 

not recorded statements of these two witnesses. Learned defence counsel 

has further argued that the evidence of PW1 about alleged extra-judicial 

confession made by the accused has not been corroborated by the 

evidence of other prosecution witnesses that prosecution has examined 

their near relatives of the accused but none of them has deposed that 

accused confessed her guilt. PW4 an independent witness of the case has 

also not corroborated the evidence of PW1. 

 

10. Learned defence counsel has further argued that extra-judicial confession 

is a weak piece of evidence and it has to be proved like any other fact and 

in accordance with law but in the instant case prosecution has miserably 

failed to prove the alleged extra-judicial confession of the accused.   
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11. Before appreciating the arguments put forward by learned Addl. P.P. for 

the State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidence adduced by the prosecution. 

 

12. PW1 is Indra Kr. Das, VDP Secretary of Rupatal village. In his evidence 

PW1 had deposed that on 27-12-2017, the occurrence took place. On the 

date of occurrence in the night, informant's younger brother Jagadish Das 

came to his house and informed him that the one and a half months old 

baby of informant Sarat Das was missing from home. Then he along with 

the villagers went to the house of the informant. On being asked, the 

accused, who is the mother of the baby, told them that keeping her baby 

on the bed, she went to latrine and after returning she did not find the 

baby on the bed. They the villagers made search of the baby in the pit, 

drain etc of the village. Thereafter his daughter Sangita Das and sister-in-

law of accused namely Ahalya Das found the dress of the accused wet and 

mud on her legs. They informed them about the same. They interrogated 

the accused and at about 1.30 O'clock in the night, the accused confessed 

before Ahalya Das and Sangita Das that at about 9 PM she had thrown the 

baby in the village river which is about 100-150 meters away from the 

house of the accused. The baby was searched in the river by the villagers 

in the night but they did not find the baby. Thereafter he informed about 

the incident to the O/C Kalaigaon PS. On that day at about 12 pm, the 

body of the baby was recovered by the Police from the village river at a 

distance of 2 km from the house of the accused. The dead body was taken 

to the Police station. Later on the husband of the accused lodged the FIR. 

On the date of occurrence, the husband of the accused was at Arunachal. 

After getting the information about the incident, he returned back to his 

home. There were frequent quarrels in the house of the accused. The 

accused was subjected to continuous torture by her mother-in-law. In 

cross-examination, PW1 had stated that he had not seen who had thrown 

the baby into the river. When he reached the home of the accused 
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persons, he found about twenty five persons present there. When the 

accused was interrogated by Ahalya Das and Sangita Das, they were not 

present there. On two occasions they settled the quarrel between the 

accused and her mother-in-law with the help of Gaonburah. During the 

time of incident, the husband of the accused was in Arunachal Pradesh for 

one month. The family of husband of the accused is consisted of her 

mother-in-law, three brother-in-laws and one sister-in-law. PW1 had 

denied the suggestion that the accused had thrown away her baby into the 

river and that the accused did not confess before Ahalya Das and Sangita 

Das that she had thrown away the baby into the river.  

 

13. PW2 is Smti. Usha Das, mother-in-law of accused. In her evidence PW2 

had deposed that on the date of occurrence, in the night, at about 10 pm, 

while she was sleeping in her room her son Jagadish informed her that her 

daughter-in-law accused Rakhi Das was crying and her one and half month 

old male baby was missing from home. They made search for the baby. 

Next day morning, at about 10 am, the body of the child was found in the 

river. Before recovery of the body of the child, Police came to their house 

and took her and her husband to Kalaigaon PS.  Her son Sarat Das 

informed her about the recovery of the body of the child from the river. In 

the night the baby was sleeping with his mother. The elder son of the 

accused was in the house of his aunt. The second son of the accused was 

sleeping with her in that night. The house of the accused is separate from 

her house though they share common courtyard. In cross-examination, 

PW2 had stated that the accused lived with her husband and children.  

 

14. PW3 is Sarat Das, informant and husband of the accused. In his evidence 

PW3 had deposed that on the date of occurrence, he was in Arunachal 

Pradesh. At about 11 pm, in the night, his brother called him over phone 

and informed that his one and a half months old male baby was missing 

from home. Next day morning, he came to his home. At about 11 am, he 

reached home. At that time his wife was in Kalaigaon Police station. On his 
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way to home from Arunachal, he got the news of recovery of dead body of 

his baby from river in village Sengapara which was at a distance of 2 kms 

from his home. Then, he went to Sengapara and saw the body of his baby 

floating in the river. There was Police personnel present at that place. As 

asked by O/C Kalaigaon PS, he brought the dead body of his baby child 

from the river. Thereafter, he went to Kalaigaon PS. The body of his child 

was taken to Kalaigaon PS by the Police. In the Police station, he lodged 

written FIR. Ext-1 is the FIR. Ext-1(1) is the signature of PW3. He asked 

his parents at home and his wife in the Police station as to how the 

incident happened but nobody could give any answer. In cross-

examination, PW3 had stated that he did not know as to how the child died 

in the river.  

 

15. PW4 is Sankar Das. In his evidence PW4  had deposed that about one year 

ago, the occurrence took place. His house is situated at a distance of 200 

meters from the house of the informant and the accused. On the date of 

occurrence at about 11-11.30 pm, while he was sleeping at his home, the 

father of the informant namely Bhaben Das came to his house and told him 

that his one and a half months old grandchild was missing from home.  

Then, PW4 went to his house and saw that the accused who is the mother 

of the missing baby was crying at home. PW4 asked her as to how the 

incident happened but she failed to give an answer. Next day he had heard 

from the villagers that the dead body of the missing child was found in the 

river. Cross-examination of PW4 had been declined by the defence.   

 

16. PW5 is Dr. Shivaji Gupta. In his evidence PW5 had deposed that on 29-12-

17, he was posted as M&HO1 at Udalguri Civil Hospital. On that day at 

1.10 pm, he conducted post-mortem examination of dead body of Suraj 

Das, S/o- Sarat Das, 1 & ½ months male, Vill- Rupatal, PS- Kalaigaon, in 

connection with Kalaigaon PS case no. 130/17 U/S 302/201 IPC. On 

examination of the body, he found Wallis ribs and cartilages: NAD, Pleurae: 

NAD, Laryax and tracheae: After dissection water found beyond the bi-
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furcation of trachea, Right lung: Full of water, Rib marks seen over the 

lung surfaces, Left Lung: Full of water, Rib marks seen over the lung 

surfaces, Pericar (dium): congested, Heart: congested, Vessels : NAD.  

Injury: Nil, Disease of deformity: Nil, Fracture: Nil, Dislocation: Nil. 

More detailed description of injury or disease:  

1. Both lungs full of water. 

2. Rib mark seen over the lung surfaces. 

3. After dissection water found beyond the bi-furcation of trachea. 

4. Stomach full of water. 

Extranal Appearance: 

Condition of subject stout emaciated, decomposed etc: Average wearing 

full baby shirt, full baby pant. Wounds -Position and character: absent, 

Bruise-position, size and nature:  absent, Mark of ligature on neck 

dissection, etc: absent 

Abdomen : 

Walls: NAD, Perito noum: NAD, Mouth, Pharynx, Oesophagus: NAD, 

Stomach and its contents: Stomach full of water, Small intestine and its 

contents: NAD, Large intestine and its contents: NAD. 

Cranium and spinal canal:  

Scalp, skull, vertebrae: NAD, Membrane: congested, Braine and spinal 

cord: NAD, Liver: NAD, Spleen: NAD, Kidneys: NAD, Bladder: intact, 

Organs of generation, extrema and internal: NAD. 

In his opinion death was due to “ASPHYXIA” due to ante mortem 

drowning. 

Time since death: 6-12 hrs approx.  

Ext-2 is the post-mortem report and Ext-2(1) is the signature of PW5.  

Cross-examination of PW5 had been declined by the defence.  

 

17. PW6 is Jagadish Das, younger brother of informant. In his evidence PW6 

had deposed that about two years ago, in the night, accused was crying in 

her bedroom. On hearing the sound of her crying, he woke up from 

sleeping and went to her room. On being asked, accused told him that she 
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went out of her room to meet the call of nature and after returning back to 

her room she did not find her baby on the bed. Then, immediately he 

informed his parents about the incident. They also informed the villagers 

and made search for the baby. The villagers also searched the baby but 

the baby remained untraceable. My uncle VDP Secretary Indra Kumar Das 

informed about the incident to the police of Kalaigaon PS over phone. In 

the night they found no trace of the baby. Next day at 2 pm, the body of 

the baby was found in river “NOA” by the children who went to the river 

for bathing. Then one Bhaskar informed him over phone about finding of 

the body of the baby in the river. Then PW6 went to the river where in 

middle of the river in a sand shore, he found the dead body of the baby. 

The informant was also present at that time. He informed the Police over 

phone. The Police of Kalaigaon asked them to take the baby to the police 

station. Then they took the body of the baby to Kalaigaon PS. He did not 

know why his brother lodged the FIR against the accused. Cross-

examination of PW6 had been declined by the defence.   

 

18. PW7 is SI Nagar Ali Sarkar, Investigating Officer of this case. In his 

evidence PW7 had deposed that on 28-12-2017, he was working as 

Attached Officer of Kalaigaon PS. On that day, in the morning on receiving 

telephonic information from the VDP secretary Indra Kumar Das of Rupatal 

village that one and a half month old infant baby of Rakhi Das was 

missing, O/c SI Mahendra Nath recorded GDE No. 593 dated 28-12-2017. 

Thereafter O/c endorsed PW7 to enquire about the incident. Then at 9 am, 

he went to the residence of Rakhi Das in village Rupatal. He visited the 

place of occurrence, prepared the sketch map of place of occurrence and 

recorded the statement of the witnesses U/S 161 Cr.P.C. Thereafter he 

brought accused Rakhi Das to the Police station for interrogation. At 2 pm, 

he received telephonic information from Binoy Das of Rupatal village that 

the dead body of missing infant was found in river “Noa”. Then 

immediately he went there with his staff. He found the dead body in river 

“Noa” and called Circle Officer Biraj Das for inquest of the dead body. The 
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Circle Officer informed PW7 that he would go to Police station for inquest 

of the dead body. Then he brought the dead body to the Police station. At 

5.30 pm, the informant Sarat Ch. Das, who is the husband of accused 

Rakhi Das lodged an FIR in the PS. On the basis of the FIR, O/c Kalaigaon 

PS SI Mahendra Nath, registered Kalaigaon PS case no. 130/17 U/S 

302/201 IPC and endorsed PW7 to investigate the case. The accused Rakhi 

Das was arrested and forwarded to Learned Court from where she was 

sent to judicial custody. The dead body of the baby was sent to Udalguri 

Civil hospital for post-mortem examination. Later on, after collection of PM 

report, having found sufficient materials, he submitted charge-sheet 

against accused Rakhi Das U/S 302 IPC. Ext-3 is the sketch map. Ext-3(1) 

is the signature  of PW7. Ext-4 is the charge-sheet. Ext-4(1) is the 

signature of PW7. The carbon copy of the inquest report was submitted 

along with the charge-sheet. In cross-examination PW7 had stated that he 

had not recorded statements of all the family members of accused. He had 

recorded the statements of neighbours of the accused. He produced the 

accused before the learned Magistrate for recording her confessional 

statement. He did not record statements of Ahalya Das and Sangita Das 

U/S 161 Cr.P.C. and they were not made witnesses of this court. He did 

not seize any cloth in connection with this incident. He had not submitted 

the extract copy of GD entry. In the FIR, the GD entry number was not 

referred.  

 

19. The present is a case where a mother is accused of causing murder of her 

infant son. The husband of the accused is the informant who in the FIR 

mentioned that the accused confessed her guilt before the villagers and on 

the basis of her confession the dead body his infant child was recovered 

from river Noa. The informant, who had been examined as PW 3, in his 

evidence though narrated about the recovery of dead body of his infant 

child from the river but he stated nothing about the extra judicial 

confession made by his wife.  The statement made in the FIR is not 

substantiated by the informant himself.  
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20. PW1, who is VDP Secretary of the village, in his evidence deposed that 

accused confessed her guilt before daughter of PW1 namely Sangita and 

before Ahalya, the sister-in-law of the accused. According to PW1 he was 

informed by his daughter about the confession of the accused. But PW1 is 

not a witness before whom the accused confessed her guilt. The evidence 

of PW1 is also not corroborated by other prosecution witnesses. Moreover 

neither Sangita nor Ahalya is a witness of the prosecution. Their 

statements had not been recorded by the Investigating Officer during 

investigation of the case. That apart PW 2, 3, and PW 6, who are the 

mother-in-law, husband and brother-in-law of the accused respectively, 

have not deposed anything that the accused confessed before Sangita and 

Ahalya or before anyone of the villagers implicating herself in commission 

of death of her son. PW4, who is an independent witness of the case and 

who resided at a distance of two hundred meters from the house of the 

accused has also not deposed in his evidence that the accused made any 

statement confessing her guilt.   

 

21. In a catena of decision the Hon’ble Supreme Court discussed the principles 

which would make an extra-judicial confession an admissible piece of 

evidence capable of forming the basis of conviction of an accused. In the 

decision reported in (2003) 8 SCC 180, State of Rajasthan Vs Raja 

Ram, the Hon’ble Supreme Court has observed that ”An extra-judicial 

confession, if voluntary and true and made in a fit state of mind, can be 

relied upon by the Court. The confession will have to be proved like any 

other fact. The value of the evidence as to confession, like any other 

evidence, depends upon the veracity of the witness to whom it has been 

made. The value of the evidence as to the confession depends on the 

reliability of the witness who gives the evidence. It is not open to any 

Court to start with a presumption that extra-judicial confession is a 

weak type of evidence. It would depend on the nature of the 

circumstances, the time when the confession was made and the 

credibility of the witnesses who speak to such a confession. Such a 
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confession can be relied upon and conviction can be founded thereon if 

the evidence about the confession comes from the mouth of witnesses 

who appear to be unbiased, not even remotely inimical to the accused, 

and in respect of whom nothing is brought out which may tend to 

indicate that he may have a motive for attributing an untruthful 

statement to the accused, the words spoken to by the witness are clear, 

unambiguous and unmistakably convey that the accused is the 

perpetrator of the crime and nothing is omitted by the witness which 

may militate against it. After subjecting the evidence of the witness to a 

rigorous test on the touchstone of credibility, the extra-judicial 

confession can be accepted and can be the basis of a conviction if it 

passes the test of credibility”. 

 

22. In the decision reported in (2011) 11 SCC 754, Sk. Yusuf Vs State of 

West Bengal, the Hon’ble Supreme Court has observed that “The Court 

while dealing with a circumstance of extra-judicial confession must keep 

in mind that it is a very weak type of evidence and require appreciation 

with great caution.  

Extra-judicial confession must be established to be true and made 

voluntarily and in a fit state of mind. The words of the witness must be 

clear, unambiguous and clearly convey that accused is the perpetrator of 

the crime. The "extra-judicial confession can be accepted and can be the 

basis of a conviction if it passes the test of credibility". 

 

23. Similarly in the decision reported in (2012) 6 SCC 403, Sahadevan and 

Anr Vs. State of Tamil Nadu, the Hon’ble Supreme Court has observed 

that “It is a settled principle of criminal jurisprudence that extra-judicial 

confession is a weak piece of evidence. Wherever the Court, upon due 

appreciation of the entire prosecution evidence, intends to base a 

conviction on an extra- judicial confession, it must ensure that the same 

inspires confidence and is corroborated by other prosecution evidence. 

If, however, the extra-judicial confession suffers from material 

discrepancies or inherent improbabilities and does not appear to be 

cogent as per the prosecution version, it may be difficult for the court to 
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base a conviction on such a confession. In such circumstances, the court 

would be fully justified in ruling such evidence out of consideration”. 

 

24. On cumulative assessment of the evidence on record it appears that the 

reliability of the evidence of PW1 as to the confession of the accused is not 

beyond all reasonable doubt as he had not heard the accused making the 

confession and his evidence is not corroborated by the other prosecution 

witnesses. It is settled principle that the extra-judicial confession will have 

to be proved like any other fact. In the present case the prosecution case 

has failed to adduce sufficient evidence to prove the extra-judicial 

confession allegedly made by the accused.  

 

25. It is to be noted that in the instant case the deceased is an infant baby 

who remained untraceable in the night while he was sleeping on bed with 

his mother. Hence, naturally the mother owes an explanation as to how 

the incident happened. The present case is not dearth of any explanation 

from the accused. The accused answering the incriminating circumstances 

appearing against her stated that on the date of occurrence, while she 

woke up in the night she did not find her infant baby on the bed. She 

denied of confessing that she is guilty.   

 

26. In criminal law it is settled principle that Suspicion however grave cannot 

take the place of evidence. In the present case prosecution has miserably 

failed to prove the alleged extra-judicial confession made by the accused or 

any other incriminating circumstances to establish that by all probable 

hypothesis none other than the accused is the real assailant. 

 

27. In view of above discussions it appears that the prosecution has failed to 

prove the charges leveled against the accused person beyond all 

reasonable doubt. The accused is entitled to get benefit of doubt.  
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28. Situated thus the points for determination are decided in the negative and 

against the prosecution. 

 

ORDER 

 

29. In the result the accused Rakhi Das is found not guilty under Section 

302/201 IPC, and acquitted of charges under Section 302/201 IPC on 

benefit of doubt and set at liberty forthwith. 

  

30. Bail bond executed by the accused Rakhi Das and the surety shall remain 

in force for another six months under the purview of provision under 

section 437-A Cr.P.C. 

 

31. Send back the original case record of GR Case No. 1405/2017 to the court 

of learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the 

Judgment, forthwith. 

 

32. Judgment is signed, delivered and pronounced in the open court today the 

22nd day of November, 2019. 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.      Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 

SESSIONS CASE NO. 146/2018 

APPENDIX 

 

(A) Prosecution Exhibits: 

Ext.1  : FIR. 

Ext.2   : Postmortem report. 

Ext.3  : Sketch map. 

Ext.4  : Charge-sheet. 

(B) Materials Exhibits : Nil. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Indra Kr. Das. 

PW2- Smt. Usha Das. 

PW3- Sarat Das. 

PW4- Sankar Das. 

PW5- Dr. Shivaji Gupta. 

PW6- Jagadish Das. 

PW7- SI Nagar Ali Sarkar. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

 

(N.Talukdar) 

Addl. Sessions Judge. 

Udalguri 

 


