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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Sessions Case No. 89/2016 

U/S 376-D IPC 

GR Case No. 660/2016 

 

State of Assam 

-Vs- 

               1. Raja Gour & 

               2. Nabin Gour…………Accused persons. 

 

For the Prosecution  :  Mr. R. Sarmah, Addl. Public Prosecutor. 

For the Accused       :  Mr. Tarun Ch. Boro, Learned Advocate. 

 

Date of Evidence    : 20-03-17: 16-06-17: 25-07-18: 29-04-19: 

                              27-05-19: 31-07-19: 06-08-19. 

Date of Argument   : 18-11-2019. 

Date of Judgment   : 29-11-2019. 

 

J U D G M E N T 

 

1. The prosecution case in brief is that on 16-06-16, informant Rita Pradhan 

lodged an FIR with the Officer-in-Charge of Mazbat P.S. alleging that her 

sister prosecutrix used to stay alongwith her in the house of her father-in-

law. Later on, she came to know about the pregnancy of her sister. On being 

asked the prosecutrix told the name of both the accused persons. 
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2. On the basis of the FIR, Mazbat P.S. Case No. 44/16 U/S 376 IPC was 

registered and after completion of investigation police had submitted charge 

sheet U/S 376 IPC, against the accused persons Raja Gour and Nabin Gour. 

 

3. Learned Sub Divisional Judicial Magistrate(S), Udalguri, after having complied 

with the provision U/S 207 CrPC found that the offences U/S 376 I.P.C., is 

exclusively triable by the Court of Sessions and accordingly, committed the 

case to the Court of Sessions on 29-09-16.  

 

4. In consideration of the submission of the learned counsel for both the parties 

and on evaluation of materials on record having found sufficient grounds for 

presuming that the accused persons had committed offence U/S 376-D 

I.P.C., Hon’ble Sessions Judge, Udalguri framed charge there under and the 

ingredients of charge U/S 376-D I.P.C., were read over and explained to the 

accused persons to which they pleaded not guilty and claimed to be tried. 

Thereafter, the learned Sessions Judge vide Order dated 27-05-19, 

transferred the case to this court for disposal. 

 

5. The prosecution in order to prove its case examined the following 09 (nine) 

witnesses.  

PW1- Rita Pradhan. 

PW2- Ram Mohan Pradhan. 

PW3- Dharam Sawra. 

PW4- Samel Baiga. 

PW5- Dr. Arindam Bora. 

PW6- Prosecutrix. 

PW7- Markowar Gour. 

PW8- ASI Jiban Ch. Deka. 

PW9- Jayanta Bora. 

 

6. The statement of the accused persons had been recorded U/S 313 Cr.P.C. 

The defence case was of total denial and declined to adduce defence 

evidence. 
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7. In the light of the above facts and circumstances, the point for determination 

in the instant case is set up as follows:-  

(I) Whether the accused Raja Gour and Nabin Gour committed 

gang rape upon prosecutrix? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 
 

8. I have heard arguments placed by learned counsel for both sides and 

carefully appraised the evidence on record in its proper perspective. 

 

9. Learned Addl. P.P. has submitted that the prosecution has proved beyond all 

reasonable doubt about the pregnancy of the prosecutrix. The prosecutrix 

has adduced clear and consistent evidence implicating both the accused 

persons in the alleged incident of rape. The other prosecution witnesses 

have also corroborated her evidence.  

 

10. Per contra learned defence counsel has argued that prosecution has 

miserably failed to prove the case against both the accused persons. There is 

no scientific evidence to prove which one of the accused persons is the 

father of the child of the prosecutrix. He has further argued that there is 

clear evidence that prosecutrix used to stay with the husband of the 

informant in his ancestral home and that initially in the meeting held 

regarding the ncident the husband of the informant was asked as being 

suspect. Learned defence counsel has further argued that the evidence of 

prosecutrix has not been corroborated by other prosecution witnesses. None 

of the other prosecution witnesses including the mother of the prosecutrix 

has deposed that the accused persons forcibly committed rape upon the 

prosecutrix.  
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11. Before appreciating the arguments put forward by learned Addl. P.P. for the 

State as well as the rival submission advanced by the learned defence 

counsel I would like to discuss the evidence adduced by the prosecution. 

 

12. PW1 is Rita Pradhan, informant of this case. In her evidence PW1 had 

deposed that the occurrence took place around 10/11 months ago. PW1 was 

a married woman having two children aged 10 years and 5 years. To look 

after her younger child she engaged the prosecutrix. She used to stay in her 

residence to look after her younger child Manish. The prosecutrix was her 

sister i.e. she is her mother’s elder sister’s daughter. While PW1 alongwith 

her husband used to come out of residence for performing their duty at the 

tea estate the prosecutrix without their knowledge used to visit the house of 

accused Raja Gour. Instead of looking after her child the prosecutrix used to 

visit the house of accused Raja Gour in their absence. At the time of lodging 

the FIR prosecutrix was carrying pregnancy of 6/7 months. The prosecutrix 

delivered a male baby. PW1 lodged FIR before Mazbat PS. She got the FIR 

written by a petition writer. PW1 put her thumb impression in the FIR. The 

FIR was written as per her dictation. In cross-examination, PW1 had stated 

that there were six houses nearby her house. Those inhabitants have school 

going children. The house of accused Raju Gour was situated nearby their 

house. In the house of accused Raja Gour his mother, elder brother and the 

wife of his elder brother reside. There was another house nearby the house 

of accused Raju Gour. When she got pregnancy of 6/7 months the 

prosecutrix told her about her pregnancy. Prior to lodging the FIR she sent 

the prosecutrix to her mother’s place. At that time marriage of her brother 

was fixed to be celebrated in her mother’s house. PW1 had denied the 

suggestion that the prosecutrix did not disclose the name of Raju Gour and 

Nabin Gour to have had sexual intercourse with her and that she had lodged 

the FIR on false allegation.  

 

13. PW2 is Ram Mohan Pradhan, husband of the informant. In his evidence PW2 

had deposed that they kept a child (the prosecutrix) for about 10 months for 
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domestic help. At the time of incident marriage of her brother-in-law was 

solemnized at Hatigarh. They went to her in-laws house to attend marriage 

ceremony alongwith the prosecutrix. After marriage they returned home, but 

prosecutrix refused to come and went to her own parental house. 

Thereafter, prosecutrix reported to her mother-in-law over phone that she 

was pregnant.  The prosecutrix told her mother-in-law that she was pregnant 

through accused Raja Gour and Nabin Gour. PW2 told her mother-in-law to 

send the prosecutrix. She came to their house. On being asked the accused 

persons refused that the prosecutrix had been made pregnant by them. 

Having no alternative his wife lodged FIR. Prior to occurrence when they 

went out they kept the prosecutrix at the house of accused. In cross-

examination, PW2 had denied the suggestion that meeting was held in the 

village and AATSA suspected him. Meeting was held for three times. The 

accused persons were living with their respective mother, wife and other 

family members. The prosecutrix never divulge about her pregnancy while 

she was residing at their house. There are six houses nearby their house. 

After returning from his daily work, he used to stay at his residence. Some 

time he used to stay at his house and some time he went out in the evening 

when his wife was absent. He did not know how the prosecutrix got 

pregnancy.  

 

14. PW3 is Dharam Sawra. In his evidence PW3 had deposed that the 

occurrence took place about one year ago. One day while he was returning 

home after doing his daily work, he heard that prosecutrix was pregnant. 

Thereafter meeting was held in the village. In the meeting the prosecutrix 

told that she got pregnancy through Raja Gour and Nabin Gour. Meeting was 

held while the prosecutrix was carrying pregnancy of 5 months. In cross-

examination, PW3 had stated that in the meeting informant’s husband was 

asked on being suspect. The accused person used to work outside the state 

of Assam. He did not know when they went to outside Assam for work. He 

did not state before police that prosecutrix stated before him that accused 
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persons had committed sexual intercourse with the prosecutrix. He did not 

know how she got pregnancy and by whom she became pregnant.  

 

15. PW4 is Samel Baiga. In his evidence PW4 had deposed that her house was 

situated near the house of Rita Pradhan. Rita Pradhan kept the prosecutrix in 

their house to look after her child. Before one year ago one day the 

prosecutrix told her that she was pregnant by accused Raja Gour and Nabin 

Gour. In cross-examination, PW4 had admitted that he did not state before 

the police that prosecutrix told him that accused Raja Gour and Nabin Gour 

committed rape on her and as a result she became pregnant. He heard that 

a meeting was held at village called by AATSA, but he did not attend the 

meeting. He did not know how and by whom the prosecutrix became 

pregnant. 

 

16. PW5 is Dr. Arindam Bora. In his evidence PW5 had deposed that on 17.6.16, 

he was serving as M. & H.O.1 at Udalguri Civil Hospital.  On that day, he 

examined the prosecutrix under Panery P.S. in reference to Mazbat  P.S. 

case No.44/16 and on examination, he  found the following:-  

Physical examination:- 

Height- 144 cm, weight- 44 Kg, teeth- 16/14, , axillary hair- present, pubic 

hair- present, breast-  developed, hymen- absent, vaginal injury- absent, 

marks of violence- absent.  

No injury mark on her private parts.  

Vaginal swab examination for spermatozoa:- Smear not taken due to vaginal 

bleeding. 

RADIOLOGICAL EXAMINATION:- 

X-ray for age determination:- Approximate age 20 to 22 years. 

Right wrist joint, Right iliac crest-Right elbow joints, epiphyseal union 

completed of upper and lower end of radius and ulna and lower end of 

humerus and in iliac crest. 

Urine for pregnancy test shows positive. 
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Ultrasonography of abdomen on 18.6.16 by Sinologist Dr. A. Deka reveals 

single live fetus of 27 weeks 4 days +- 1 week of gestational age. 

PW5 had deposed that in his opinion: 

1. Hymen absent. 

2. Pregnancy test (+). 

3. Radiological age approximately 20-22 years. 

4. On U/S she is (27 weeks 4 days +- 1 week) pregnant.  

Ext.1 is the report and Ext.1(1) is the signature of PW5.  

In cross-examination, PW5 had stated that at the time of examination of the 

prosecutrix he did not find any violation mark on the body of the prosecutrix 

including her private parts. 

 

17. PW6 is the prosecutrix. In her evidence PW6 had deposed that the incident 

occurred about 3 years ago in their Tea Estate. About 3 years ago one day 

both the accused persons committed sexual intercourse with her at her 

aunt’s house. She did not report the matter to anyone. Accused persons 

committed rape on her against her will and consent but she did not raise any 

hue and cry at the time of rape nor did she tell anyone. At the time of 

incident she was staying at her aunt’s house as her helper. After the incident 

she returned to her own home. After few months when her pregnancy 

became noticeable her aunt asked her as to how she became pregnant then 

she told her aunt that she became pregnant as a result of sexual intercourse 

with the accused persons. In this regard her aunt lodged an FIR with the 

police. After lodgment of the FIR she gave birth to a male child who is now 2 

years old. As a result of the sexual intercourse with the accused she became 

pregnant. Police sent her for medical examination. Her statement was also 

got recorded before the magistrate U/S 164 CrPC. In cross-examination, 

PW6 had stated that the younger brother of her aunt’s husband Lakhindhar 

stays with his wife and children with her aunt. There are many houses 

adjacent to the house of her aunt. When accused persons committed sexual 

intercourse with her, her aunt was present. After commission of sexual 

intercourse by the accused persons with her she did not narrate the incident 
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to her aunt. PW6 had denied the suggestion that accused had not committed 

rape on her as a result of which she became pregnant and gave birth to a 

male child. 

 

18.  PW7 is Markowar Gour, mother of the prosecutrix. In her evidence PW7 had 

deposed that the incident occurred about 2 years back. Her prosecutrix 

daughter was working as a maid servant at the house of Rita Pradhan to 

look after her children. The prosecutrix stayed at the house of Rita Pradhan 

for about 4-5 months. Thereafter, Rita Pradhan took the prosecutrix back to 

her parental home.  After staying at her home she noticed that her daughter 

developed sign of pregnancy. On being asked her daughter, she told her that 

she became pregnant by the accused persons Raja and Nabin. Ultimately her 

daughter gave birth to a male baby who is now 3 years old, staying with 

them. In this regard Rita Pradhan lodged an FIR before the police. In cross-

examination, PW7 had stated that Rita Pradhan is a permanent labour of 

Lamabari TE and as such she resides in the quarter of the TE. Her husband 

Ram Mohan Pradhan resides in the ancestral house situated at Lamabari. 

The prosecutrix used to stay with the husband of the informant Rita Pradhan 

at the ancestral house. PW7 had revealed that her daughter is imbecile right 

from her birth. 

 

19. PW8 is ASI Jiban Ch. Deka, Investigating Officer of this case. In his evidence 

PW8 ahd deposed that on 16-06-2016, he was posted as ASI at Mazbat PS. 

On that day, at about 3.30 pm, informant Rita Pradhan lodged a written FIR. 

On the basis of the FIR, O/c Dipu Bora registered Mazbat PS case No. 44/16 

U/S 376 IPC and entrusted PW8 to conduct preliminary investigation of the 

case.  In course of investigation, he recorded statement of the informant and 

the prosecutrix in the PS. PW8 visited the place of occurrence i.e. the house 

of Ram Mohan Pradhan situated at bungalow line of Lamabari T.E and 

prepared the sketch map of the place of occurrence. He recorded the 

statements of other witnesses U/S 161 Cr.P.C., sent the prosecutrix for 

medical examination and recorded her statement U/S 164 Cr.P.C. He 
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arrested both the accused persons namely Raja Gour and Nabin Gour and 

forwarded them to learned court. After completion of preliminary 

investigation, he handed over the case diary to O/c Mazbat PS. Ext-2 is the 

FIR lodged by the informant Rita Pradhan. The informant put thumb 

impression in the FIR. Ext-2(1) is the signature of O/c Dipu Bora under the 

registration note. PW8 was familiar with his signature. Ext-3 is sketch- map 

of place of occurrence. Ext-3(1) is the signature of PW8. Later on, O/c Dipu 

Bora submitted charge-sheet against accused Raja Gour and Nabin Gour U/S 

376 I.P.C. Ext-4 is the charge-sheet. Ext-4(1) is the signature of O/c Dipu 

Bora. In cross-examination, PW8 had stated that in the FIR, no explanation 

was given for delay in lodging the FIR. PW8 had not seized any documents 

regarding proceedings of meeting held in connection with the incident. He 

did not make any member of the family of the accused person’s witness of 

this case. While he was investigating the case, the baby of the prosecutrix 

was not born. He recorded statement of witnesses namely Dharam Sawra 

and Samel Baiga who are the neighbours of the accused persons. He did not 

record statement of other neighbours of the accused persons. The 

prosecutrix could not speak properly. She used sign and gesture to speak 

about the incident. PW8 did not take help of interpreter or expert to record 

the statement of the prosecutrix because it was not necessary. PW8 had 

denied the suggestion that the accused persons are not involved in this case. 

 

20. PW9 is Jayanta Bora, Accountant in the office of CJM Udalguri. In his 

evidence PW9 had deposed that on 17-06-2016, he was posted as Bench 

Assistant of court of learned SDJM(S), Udalguri. On that day, in connection 

with Mazbat PS case no 44/2016, learned SDJM(S) Udalguri Mr. Rajesh Boro 

had recorded statement of prosecutrix U/S 164 Cr.P.C. After recoding 

statement, the thumb impression of prosecutrix was taken in her statement 

by Kalci Narzary in his presence. Ext-5 is the statement of the prosecutrix 

recorded U/S 164 Cr.P.C. Ext-5(1) is the signature of learned SDJM(S) 

Udalguri Sri Rajesh Boro. PW9 was acquainted with his signature. Cross-

examination of PW9 had been declined by the defence. 
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21. A careful scrutiny of evidence on record would show that there is clear and 

consistent ocular as well as medical evidence that at the time of incident 

prosecutrix was carrying pregnancy and subsequently she gave birth to a 

male child. According to the testimony of PW6, the prosecutrix both the 

accused persons committed sexual intercourse with her against her will in 

the house of her aunt (PW1). After the incident she returned back to her 

own home. After a few months when her pregnancy became noticeable, on 

being asked by her aunt she divulged about the incident. The aunt of the 

prosecutrix has been examined as PW1. PW1 has not corroborated the 

evidence of PW6 (the prosecutrix). In her evidence PW1 had deposed that 

the prosecutrix used to stay in her residence to look after her younger child. 

When PW1 and her husband went to their workplace, the prosecutrix without 

their knowledge used to visit the house of accused Raja Gour. Later on, the 

prosecutrix became pregnant and gave birth to a male baby. PW1 has not 

substantiated the evidence of the prosecutrix that the prosecutrix told her 

that she became pregnant as a result of forceful sexual intercourse  with her 

by both the accused persons. PW2, PW3 and PW4 have also not deposed 

anything that the accused committed sexual intercourse with the prosecutrix 

against her will. Their evidence is only to the effect that the prosecutrix 

informed that she carried pregnancy by both the accused persons. Even the 

evidence of PW7, the mother of the prosecutrix is also to the effect that she 

was informed by the prosecutrix that she became pregnant by both the 

accused persons. It appears from the evidence of PW6, the prosecutrix that 

immediately after the incident she did not inform anyone about the incident, 

only after her pregnancy became noticeable she divulged about the incident. 

The prosecutrix is a major woman as appeared from the opinion of medical 

officer who is examined as PW5. On radiological examination of the 

prosecutrix the doctor opined that approximate age of the prosecutrix is 20-

22 years. What has been transpired from the evidence of PW1 is that the 

prosecutrix on her own volition used to visit the house of accused Raja Gour 

instead of looking after the child of PW1. There is not a single whisper in the 
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evidence of PW1 that prosecutrix was subjected to forcible sexual assault by 

both the accused persons. Moreover, as revealed by PW3 in his cross-

examination, in the village meeting, which was held over the issue of 

pregnancy of the prosecutrix, the informant’s husband was asked on being 

suspect. PW7, the mother of the prosecutrix has also revealed in cross-

examination that while the informant reside in the quarter of the Tea Estate  

where she works as permanent labourer, her husband resided in his 

ancestral house situated at Lamabari. According to mother of the prosecutrix 

the prosecutrix used to stay with the husband of the informant in his 

ancestral house.  

 

22. In the present case there are two accused persons. There is no specific, 

clear and cogent evidence as to which one of both the accused persons is 

the father of the child of the prosecutrix. There is no scientific report in this 

regard available on record. The prosecutrix herself is unable to give a clear 

and specific information in this regard. Moreover, immediately after the 

alleged incident of rape the prosecutrix remained silent till her pregnancy 

became noticeable to others. Thus, it appears that the evidence of the 

prosecutrix is suffered from some inherent improbabilities. Moreover, the 

other prosecution witnesses including the informant, who is her near relative, 

had not corroborated the evidence of the prosecutrix. Hence, it is difficult to 

lend credence on such evidence of prosecutrix. 

 

23. In view of above discussions it appears that the prosecution has failed to 

prove beyond all reasonable doubt that the accused persons had committed 

gang rape upon prosecutrix. 

 

24. Situated thus the points for determination are decided in the negative and 

against the prosecution. 

 

ORDER 
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25. In the result the accused persons Raja Gour and Nabin Gour are found not 

guilty under 376-D IPC, and acquitted of charges under Section 306/34 IPC, 

set with liberty forthwith.  

 

26. Bail bonds executed by the accused persons Raja Gour and Nabin Gour and 

the sureties shall remain in force for another six months under the purview 

of provision under section 437-A Cr.P.C. 

 

27. Send back the original case record of GR Case No. 660/16 to the court of 

learned Chief Judicial Magistrate, Udalguri, alongwith a copy of the 

Judgment, forthwith. 

 

28. Judgment is signed, delivered and pronounced in the open court today the 

29th day of November, 2019. 

 

 

Dictated and Corrected 

 

 

(N. Talukdar)     (N. Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udalguri.     Udalguri. 
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IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 
SESSIONS CASE NO. 89/2016 

APPENDIX 
 

(A) Prosecution Exhibits: 

Ext.1  : Medical report. 

Ext.2   : FIR. 

Ext.3  : Sketch map. 

Ext.4  : Charge sheet. 

Ext.5  : Statement of the victim U/S 164 Cr.P.C. 

(B) Materials Exhibits : Nil. 

(C) Defence Exhibits : Nil. 

(D) Exhibits produced 

 by witnesses  : Nil. 

(E) Court Exhibits  : Nil 

(F) Prosecution witnesses: 

PW1- Rita Pradhan. 

PW2- Ram Mohan Pradhan. 

PW3- Dharam Sawra. 

PW4- Samel Baiga. 

PW5- Dr. Arindam Bora. 

PW6- Prosecutrix. 

PW7- Markowar Gour. 

PW8- ASI Jiban Ch. Deka. 

PW9- Jayanta Bora. 

(G) Defence witnesses : Nil. 

(H) Court witnesses : Nil. 

 

 

(N. Talukdar) 

Addl. Sessions Judge. 

Udalguri. 


