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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, BTAD, ASSAM.                 

 
G.R. CASE NO. 446 of 2014 

 

 

   Present:      Sri Mridul Kumar Saikia. 
    Chief Judicial Magistrate, 

     Udalguri, BTAD, Assam. 
 

 

STATE 

-VS- 

1. SRI RAMESH KHEROWAR 

2. SRI BINOD LAKRA 

                           ---------Accused. 

 

For the Prosecution :       Mr. M. Khakhlari, Learned Addl. P.P. 
 

For the Defence  :       Mr. T.C. Boro, Learned Advocate. 
 

Date of Prosecution Evidence     :      29-06-15, 10-02-16, 08-04-16 and  

            26-05-2016. 

Date of Argument    :      09-09-2019 & 30-09-2019. 

Date of Judgment   :      04-11-2019. 

U/S  354/448  I.P.C. 
 

 J U D G M E N T 

 
1. The victim of the occurrence is Smt. Pramila Majhi. 

2. The gist of fact that could be gathered from the ejahar filed by one Smt. 

Pramila Majhi, as complainant, before the Officer-in-Charge, Dimakuchi Police 

Station on 21-05-2014 was that on 19-05-2014 at about 9 P.M. while she along 

with her mother were sleeping, taking the chance of calmness of dark night, 

the accused Sri Ramesh Kherowar along with Sri Binod Lakra illegally entered 

into her bedroom by pushing the door of her house with ugly intention, touched 

her chest, forcibly removed her wearing cloth with intent to outrage her 

modesty. Astounding at the behavior of the accused persons she shouted for 

help to which her brother Sri Keshab Majhi woke up and came from the nearby 
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room and saved her. Though she could somehow able to save her chastity from 

the vicious motives of the accused persons, the other co-accused persons came 

and assaulted her when she reported the matter to her neighbors. It was 

further reported that prior to this incident, the accused Ramesh Kherowar often 

used to misbehave her tainting here and there showing her gesture with vulgar 

sign. Being buried ten fathom deep with no chance of resurrection, she 

approached the Police Station with great hope.  

3. After receiving the ejahar to the effect aforesaid, the Officer-in-Charge, 

Dimakuchi Police Station registered Dimakuchi PS case no. 42 of 2014 U/S 

509/448/376/511/323I.P.C. and on completion of the investigation, the I.O. 

submitted charge-sheet against the accused Sri Ramesh Kherowar alleging 

commission of the offences U/S 509/354(B) I.P.C. and other co-accused 

persons U/S 447/294/323/34 I.P.C. 

4. On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the Cr. PC. The process was issued for causing 

appearance of the accused persons before the Court. On appearance of the 

accused persons before the Court to answer the charges, necessary copies of 

all relevant papers and documents were furnished to the accused in compliance 

with the provisions of Section 207 CrPC. Finding a prima-facie case for 

commission of offences U/S 509/354(B) I.P.C. against the accused Sri Ramesh 

Kherowar, charges U/S 509/354(B) I.P.C. were framed, read over and 

explained to the accused to which the accused pleaded not guilty and claimed 

to stand trial and U/S 447/323/294/34 I.P.C. for other co-accused and the 

particulars of offences U/S 447/323/294/34 I.P.C. were explained to the 

accused persons to which they pleaded not guilty and claimed to stand trial. 

5. During trial, charges U/S 509/354(B) against the accused Sri Binod Lakra was 

added as per submission of the learned Additional PP vide order dated 21-02-

2017  

6. In order to bring home the charges, the prosecution examined as many as 

eight(8) prosecution witnesses renumbering the erstwhile PW 7, PW 8 and PW 

9 as PW 6, PW 7 and PW 8 in the form of: 

PW 1-  Smt. Pramila Majhi  

PW 2 – Smt. Dalimi Majhi  

PW 3 – Sri Keshab Majhi 

PW 4 – Sri Bijoy Majhi 
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PW 5 – Sri Sachin Gowala 

PW 6 – Sri Sukhram Majhi 

PW 7 – Sri Amir Kalandi 

PW 8 – ASI Ajoy Mantri. 

Prosecution has exhibited the following documents in the form of: 

Ext. 1 – Ejahar 

Ext. 2 – Statement U/S 164 Cr.P.C. 

Ext. 2 – Sketch map 

Ext. 3 – Charge-sheet.  

7. After recording the prosecution witnesses, the accused were examined U/S 313 

Cr.P.C. All the incriminating circumstances which appeared in evidence against 

the accused were put to them for their explanation. The accused denied all the 

circumstances and pleaded their innocence. Further, the accused declined to 

adduce any evidence in defence. 

8. It is worth mentioning that vide order and judgment dated 06-05-2017 was 

passed by this court wherein the accused Sri Ramesh Kherowar and Sri Binod 

Lakra were convicted U/S 354/448 I.P.C. and the remaining co-accused persons 

were acquitted from the charges alleged against them. Thereafter, the case 

was appealed before the appellate court by the aggrieved party wherein the 

appellate court sent back the case record for some inadvertent mistake of 

insertion of a witness vide PW 6 Sri Jadab Saikia with a direction to re-heard 

the argument and decide the case afresh. 

 
9. After receiving the case record, I have heard the argument put forward by the 

learned Additional P.P. and the learned advocate appearing for the accused. I 

have also carefully gone through the entire evidences available with the case 

record and the judgment passed by this court vide order and judgment dated 

06-05-2017. 

 

10. POINTS FOR DETERMINATION: To ascertain the guilt of the accused 

persons on the charges levelled against them, the following points are sorted 

out for decision in the present case: 
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(i) Whether on 19-05-2014 at about 9 P.M. at Atarikhat Tea Estate 

under Dimakuchi Police Station the accused persons illegally 

trespassed inside the house of the complainant Smt. Pramila 

Majhi? 

(ii) Whether on the same day, time and place the accused persons 

used criminal force, disrobed her with intent to outrage the 

complainant? 

 

  DISCUSSION,  DECISION  AND  REASONS  THEREOF :   

11. To decide the above points, let us make a scrutiny of the evidence led by the 

prosecution in support of its case. P.W. 1 Smt. Pramila Majhi is the 

complainant of the case. She stated in her deposition that on the day of 

occurrence at about 9 P.M. while she was sleeping along with her mother 

inside their bedroom, the accused Ramesh and Binod illegally intruded inside 

her house suddenly and forcibly caught her, disrobed and tried to commit rape 

on her. Astounding at the behavior of the accused persons, she made fuss and 

immediately, her mother woke up and she also hue & cry. After hearing their 

cries, her brother came and rescued her and seeing her brother, both the 

accused fled away from the place of occurrence by threatening him. Both the 

accused are married persons. Thereafter, she called for a village meeting, 

wherein, she was assaulted by the wives of the accused persons. She lodged 

the ejahar. She has proved her ejahar Ext. 1 by identifying her signature Ext. 

1(1) thereon. She was produced before the Magistrate and recorded her 

statement U/S 164 Cr.P.C. She has proved her statement Ext. 2 by identifying 

her signature Ext. 2(1) thereon.  

12. In cross-examination PW 1 stated that their house contained three rooms. She 

shared common bed with her mother. The door of their house was made of 

wood. When the accused persons entered inside her room, caught her and 

tore her dress, she suddenly woke up and raised her voice and her mother too 

woke up. On the next day of occurrence, she lodged the ejahar through their 

tea garden Manager after informing him about the incident. PW 1 had denied 

some suggestions put to her by the defence.  

13. PW 2 Smt. Dalimi Majhi, the mother of the complainant stated that on the day 

of occurrence she was in deep sleep with her daughter Pramila Majhi and she 

woke up suddenly after hearing the loud voice of her daughter and saw the 
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accused Ramesh and Binod tearing her wearing dress by grabbing her and 

disrobed her with intent to commit rape. She also raised hue and cry and 

hearing their scream, her son, sleeping in the next room immediately came to 

their room, but though he tried to catch the accused persons, the accused 

threatened to beat him up and escaped from the scene.  

14. In cross-examination, the PW 2 stated that she could identify the accused 

persons in the dark night. She saw both the accused persons. They could not 

rape her daughter. She was sleeping in the front side of the bed and her 

daughter was near the wall. The door was made of wood and the side wall of 

the house was made of bamboo fencing. The accused persons assaulted her. 

Before that incident, the accused persons had a quarrel with her son. She was 

not aware about whether the accused persons had filed any case against them.  

15. PW 3 Sri Keshab Majhi, the brother of the complainant stated that on the day 

of occurrence at about 9 P.M. the accused persons trespassed inside the room 

of his sister and caught her with intent to commit rape. She made fuss and 

after hearing her voice, he immediately rushed to her room and saw the 

accused persons there. Though he tried to nab them but the accused persons 

somehow fled away. 

16. In cross-examination, the PW 3 stated that he stayed with her mother and 

sister in the same house, but the rooms were different. He denied some 

suggestions put to him by the defence.  

17. PW 4 Sri Bijoy Majhi, another brother of the complainant stated that on the 

day of occurrence at about 9 P.M. his brother Rajen Majhi informed him that 

the accused Ramesh and Binod tried to commit rape on his sister for which  

immediately, he rushed to the house of his sister and saw her wearing dress in 

torn out condition and her hairs were disheveled. The complainant told him 

that the accused Ramesh and Binod trespassed inside their room, lifted her up 

from bed, touched her body, forcibly disrobed her and tried to rape her. 

18. In cross-examination PW 4 stated that he did not see the occurrence. He 

denied that the complainant had a quarrel with the wife of accused and the 

wives of the accused persons had a quarrel with Bijoy, his mother and sister 

abused the accused persons using indecent words.  

19. PW 5 Sri Sachin Gowala, one neighbor of the complainant stated that at the 

evening he saw the gathering of some female in front of the house of the 
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complainant and the accused Ramesh was standing before the crowd and was 

charged by the elder brother of the complainant for doing some illegal act. 

Thereafter, he left the place. 

20. PW 6 Sri Sukhram Majhi stated that on the day of occurrence, while he was 

returning from his duty, he heard some noise and went to the house of the 

complainant and saw the accused Ramesh was caught red handed by the 

brothers of the complainant while he tried to molest and commit rape on her. All 

the female members of their neighbors came to the spot and caught the 

accused. The matter was informed to the police and police came and took the 

accused in their custody. 

21. In cross-examination, PW 6 stated that while he reached the place of 

occurrence, the neighboring women were present there. His statement was 

recorded by police after two weeks of the occurrence.  

22. PW 7 Sri Amir Kalandi stated that on the day of occurrence he having heard 

some noise went to the house of the complainant and found that everyone 

present there were scolding the accused and they threatened to assault him. 

The females of their locality also cordoned off the accused and abused him for 

his misdeed.  

23. In cross examination, PW 7 stated that when he reached the place of occurrence 

at the house of the complainant, it was dark.  

24. PW 8 ASI Ajoy Manti, the I.O. of the case stated that he was endorsed by the 

Officer-in-Charge of Dimakuchi Police Station for the investigation of the case 

and accordingly, he conducted the investigation of the case and on completion 

of investigation submitted the charge-sheet against the accused Sri Ramesh 

Kherowar alleging commission of offences U/S 509/354(B) I.P.C. and against the 

remaining accused U/S 447/323/294/34 I.P.C. He proved Ext. 2 sketch map, Ext. 

3(1) his signature and Ext. 3 the charge-sheet, Ext. 3(1) the signature of SI 

Durga Kinkar Sarma thereon. 

25. In cross examination PW 8 stated that the date of occurrence was 19-05-2014 and 

the date of filing the ejahar was 21-05-2014 wherein there was no mention about 

the delay in filing the same. He did not seize any torn out cloth. He forwarded the 

victim after 5/6 days of the occurrence. The statement of Amir Kalandi was recorded 

after three months of the occurrence. He did not explain the reason for delay. In his 

evidence he did not state that the accused Ramesh Kherowar was apprehended by 

the public. 
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26. Learned Additional PP submitted that the prosecution witnesses remained consistent 

that the accused trespassed and molested PW 1. He further submitted that  the 

accused persons were seen at the place of occurrence by the independent witnesses 

and defence could not adduce any plausible reply for their presence in the place of 

occurrence at such night hour. Thus, he argued that the prosecution side had proved 

the charges against the accused with cogent evidence and prayed to punish the 

accused persons accordingly. 

27. Learned counsel of defence submitted that there was a delay of two days in filing of 

the FIR. He had submitted that it has been admitted by the informant that she had 

not mentioned the cause of delay in filing the ejahar. He further pointed out that in 

her deposition PW 2 Dalimi Majhi stated that  at the time of occurrence  she was 

sleeping with her daughter on the same bed and as per her deposition she was 

sleeping on the front side of the bed and her daughter was sleeping in the side of 

the wall, if that be so, it is not possible in a normal circumstance to go across PW 2 

without disturbing her and catch hold the next person and disrobe her. Thus, he 

argued that there is embellishment in the ase of the victim and it is not believable. 

He further submitted that there were enmity between the parties and so there are 

grudge against the accused persons to falsely implicate them. He had read over the 

statement of the PW 2 wherein she had admitted that before the occurrence there 

was a quarrel between the accused and her son. He further read over the statement 

of PW 3 Keshab Majhi wherein he had stated that what happened inside the room, 

he had not seen. Learned counsel for defence argued that a comparative reading of 

evidence of PW 2, PW 3 and PW 4 shows that PW 3 is trying to hide the truth as he 

is interested witness. Learned counsel further submitted that the PW 4 Bijoy Majhi 

had not supported the case of the prosecution and 6 Sri Sukhram Majhi stated in 

his deposition that the accused was caught red handed and was tied down by 

the public whereas the vital witnesses PW 1, PW 2, PW 3 stated that immediately 

after the occurrence when they tried to catch the accused, he ran away. Learned 

counsel further pointed out the condition that PW Amar Kalandi and Sukram 

Majhi wer examined after two months of the occurrence. It was further argued 

that the I.O. had not explained why there was such a delay in their examination. 

He further submitted that due to these lacunae in the prosecution case, the 

accused persons may kindly be acquitted on benefit of doubt.  

28. After carefully reading the evidences, I am of opinion that the prosecution 

witnesses remained consistent that the accused had entered inside the room of 

victim and tried to molest her. The independent witnesses PW 6 Sukhram Majhi 

and PW 7 Amar Kalandi affirmed that the accused was caught at the house of 
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the victim but they managed to escape. The defence did not deny their presence 

and they could not give any plausible evidence of their presence at such night 

hour at the house of the victim. The defence could not penetrate the witnesses 

during cross-examination to show them tainted or interested witnesses. Thus, I 

am of opinion that the prosecution has been able to prove that the accused 

persons entered inside the house of the victim (PW1) at the night time at about 

9 P.M. and tried to molest her. All the prosecution evidence had remained 

consistent that they had seen the wearing cloths of PW 1 in torn out condition. 

Though there is no evidence of commission of rape, but it does not leave any 

scope of doubt that the accused persons molested the victim. Hence, both the 

accused persons namely, Sri Ramesh Kherowar and Sri Binod Lakra are 

convicted U/S 354 I.P.C. 

29. The accused persons were charged under Section 354-B I.P.C. but on invoking 

the provisions of Section 222 of the Code of Criminal Procedure the accused 

persons charged with major offence can always be convicted for the minor 

offence, if necessary ingredients of minor offence are present. On the basis of 

the evidence and documents on record, in my considered view, the accused 

persons are guilty under Section 354 I.P.C. because all the ingredients of Section 

354 I.P.C. are present in the instant case.  

30. Thus, from the above appraisal, appreciation of evidence on record and 

application of law, I find that the prosecution has been able to prove the charge 

U/S 354/448 I.P.C. against the accused persons beyond all reasonable doubt. In 

the result, both the accused are found guilty for commission of offences U/S 

354/448 I.P.C. Accordingly, the accused Sri Ramesh Kherua and Sri Binod Lakra  

are convicted U/S 354/448 I.P.C. 

31. Heard the accused persons on sentence. Both the accused pleaded mercy on the 

ground that they are unemployed persons having their ailing parents and sole 

bread earner of their families and imposition of sentence would impair their 

future and prayed for leniency. 

32. I have considered the nature of the offence and taken note of the absence of 

previous criminal antecedent of the accused persons. The accused are above 21 

years of age and they have the capacity to understand the consequences of 

crime. Considering the gravity of the offences and the manner in which the same 

was committed, I am not inclined to give the benefit of the provisions of 

Probation of Offenders Act. If the accused are let off scot free without 

awarding any sentence, the like minded offenders in the society would get 
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encouragement to indulge in such sort of offences. Considering the facts and 

circumstances of the case, at the same time we are of the opinion that a 

sentence of Simple Imprisonment and imposition of fine amount would meet the 

ends of justice. 

33. Accordingly, both the accused Sri Ramesh Kherowar and Sri Binod Lakra are 

sentenced to undergo Simple Imprisonment for a period of one (1)year and to 

pay a fine amount of Rs. 2000/-(Rupees two thousand) each for commission of 

offence U/S 354 I.P.C., I/D of fine amount, they are further sentenced to 

undergo Simple Imprisonment for a period of ten(10) days each. Further, both 

the accused Sri Ramesh Kherowar and Sri Binod Lakra are sentenced to undergo 

Simple Imprisonment for a period of Six(6)months each under Section 448 I.P.C. 

Both the sentences shall run concurrently. 

34. The fine amount, if realized shall be given to the victim immediately. B/A shall 

take step. 

35. The previous period of detention of the accused persons, if any, shall be set off 

as per Section 428 Cr.P.C. 

36. Supply a free copy of the judgment to the convict.  

 Given under my hand and seal of this court on this 4th day of November, 2019 at 

Udalguri, BTAD, Assam.                                                                   

 

 

Dictated and corrected by me:         (Mridul Kumar  Saikia) 
               Chief Judicial Magistrate 
               Udalguri, BTAD, Assam.  
 
(Mridul Kumar Saikia)     
Chief Judicial Magistrate.   
Udalguri, BTAD, Assam.  
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APPENDIX 

 
 

A. Prosecution witnesses  : PW 1-  Smt. Pramila Majhi (complainant) 

PW 2 – Smt. Dalimi Majhi  

PW 3 – Sri Keshab Majhi 

PW 4 – Sri Bijoy Majhi 

PW 5 – Sri Sachin Gowala 

PW 6 – Sri Sukhram Majhi 

PW 7 – Sri Amir Kalandi 

PW 8 – ASI Ajoy Mantri. 

 

B. Defence witness : Nil. 

C. Documents exhibited : Ext. 1 – Ejahar 

Ext. 2 – Statement U/S 164 Cr.P.C. 

Ext. 2 – Sketch map 

Ext. 3 – Charge-sheet 

 

 

 
 
 
                      (Mridul Kumar  Saikia) 

         Chief Judicial Magistrate 
                Udalguri, BTAD, Assam.  

Transcribed and typed by me: 
 

 

 

 
(Tulashi Dev Sarma/Stenographer)  

 


