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High Court Form No.(J) 2 

Heading of Judgment on appeal 

District: Udalguri. 

 

In the Appellate Court of the Addl. District & Sessions Judge, Udalguri. 

Present: Smti. Nirmali Talukdar, 

  Addl. District & Sessions Judge, 

  Udalguri. 

The 02nd
  day of September, 2019. 

Title Appeal No. 02 of 2015. 

Against the judgment and decree dated 10-06-15 passed by 

Civil Judge, Udalguri in T.S. No.14/2012. 

Parties: 

1) Jagat Karowa 

2) Chagan Karowa 

3) Rupa Karowa 

4) Rupan Kisan 

5) Maniram Kisan 

--Appellants/Plaintiffs. 

-Versus- 

1) Swarna Prava Das 

2) Dharani Das 

3) Brajen Das. 

4) Dipak Das. 

5) Maushumi Das. 

6) Mitali Das. 

-- Respondents/defendants. 

This appeal is coming on for hearing on 14/08/2019 in presence of: 

Mr. Bhaskar Sarma -Advocate for the appellants/plaintiffs. 

Mr. M.C. Narzary -Advocate for the respondents/defendants. 

And having stood for consideration to this day, this Court delivered the 

following judgment: 

 



2 
 

Title Appeal No. 02/15 

JUDGMENT & ORDER 

 

1. The judgment and decree dated 10-06-15, passed by the learned Civil Judge 

Udalguri in TS No. 14/12 decreed the suit of the plaintiff are the subject 

matter under challenge in this civil first appeal. 

 

2. On appraisement of the original case record it is found that the plaintiff 

instituted the suit under appeal seeking declaration of right, title, interest and 

ejectment of the defendant and recovery of possession of suit land and 

permanent injunction. 

 

3. The plaintiff case inter alia is that the suit land as described in the schedule of 

the plaint originally belongs to Phulson Karuah, S/O late Dhola Karuah who 

died about thirty years back. The defendant no. 1, 2 and 3 are the grandsons 

of late Phulson Karuah. During his life time Phulson Karuah on 12-03-1973, 

sold the suit land in consideration of Rs. 40,000/- to Manoj Kr. Das, the 

husband of plaintiff no. 1 and father of other plaintiffs by executing registered 

sale deed no. 761 and delivered possession of the suit land. Since, the date of 

purchase till his death Manoj Kr. Das had been possessing the suit land 

peacefully without any intervention, sometimes by cultivating on the suit land 

or sometimes by giving it to others on adhi basis. The name of Manoj Kr. Das 

had been mutated over the suit land by virtue of purchase in place of original 

owner Phulson Karuah. On 23-01-10, Manoj Kr. Das had expired. After the 

death of Manoj Kr. Das all the moveable and immoveable properties of Manoj 

Kr. Das devolved upon the plaintiffs, who are his legal heirs, by right of 

inheritance and they continued to posses the suit land peacefully by paying 

the govt. revenue and cultivating on it on adhi basis. 

 

4. In the year 2010, defendant no. 1, 2 and 3 as a part of their conspiracy to 

disposes the plaintiffs from the suit land filed a case under Section 107 Cr.P.C. 

before the Executive Magistrate Udalguri against plaintiff no. 2, 3 and 4. The 

said case was registered as Misc Case No. 66/10 under Section 107 Cr.P.C. In 
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the said case vide order dated 15-02-11, learned Magistrate passed order 

declaring possession of the plaintiffs over the suit land. Thereafter again the 

defendant no. 1, 2 and 3 obstructed the person working under the plaintiff 

from harvesting the paddy from the suit land. Therefore, on 29-11-11, plaintiff 

no. 3 filed an application before the Court of Addl. Deputy Commissioner 

praying for police help for harvesting the paddy which was allowed by the 

learned Court vide order 01-12-11. On 07-05-12, in the morning, at about 

6/6.30 am the defendant no. 1, 2 and 3 ploughed the suit land and defendant 

no. 4 and 5 guard them taking dao in their hands. When plaintiff no. 1, 2 and 

3 intervened the defendants chase them away. Therefore, the plaintiff have 

filed the instant suit praying for declaration of their right, title, interest over 

the suit land, recovery of possession and for permanent injunction.  

 

5. The defendants have filed their joint written statement denying the suit of the 

plaintiffs and contending that the plaintiff’s suit has no cause of action; suit is 

bad for non-joinder of necessary parties, barred by limitation, waiver, estopell 

and acquiescence. According to the defendants the suit land was never sold to 

plaintiffs father/husband Monoj Kumar Das by executing register deed. The 

plaintiffs got their name mutated in the suit land in collusion with revenue 

authority. The area and boundary of the land purchase by the plaintiffs 

father/husband by the register sale deed does not tally with the area and 

boundary of the suit land. The defendants have stated that defendant no. 1, 2 

and 3 are the children of Late Babulal Kerua who died about 13/14 years 

back. Before his death Babulal Kerua due to his financial constraint mortgage 

the suit land for ten years to the husband and father of the plaintiffs but after 

expiry of ten years when the possession of the suit land was not handed over 

to defendant no. 1, 2 and 3 by the plaintiff the defendant no. 1, 2 and 3 filed 

Misc Case No. 66/10. After filing of the case the defendant no. 1, 2 and 3 has 

been possessing the same land by cultivating on it. According to the 

defendants, defendant no. 4 and 5 are not co-sharer of the suit land, the 

plaintiffs arrayed them as defendant in the suit out of grudge. The defendants 

have stated that already the defendant no. 2 filed an application being 

application no. 40 dated 17/07-12, before the Mazbat Revenue Circle for 
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cancellation of the mutation of the plaintiffs over the suit land. Hence, the 

defendants have prayed for dismissing the suit with cost.  

 

6. The following issues were framed in the suit: 

(i). Whether there is cause of action in the suit? 

(ii). Whether the suit is maintainable in its present form? 

(iii). Whether the suit is bad for non-joinder of necessary parties? 

(iv). Whether the suit is barred of limitation? 

(v). Whether the plaintiff is entitled for decree as prayed for? 

(vi) Whether the plaintiff is entitled for any other relief/reliefs? 

 

Additional Issues 

(i). Whether Monoj Kumar Das the husband/father of the plaintiffs had 

purchase the suit land by means of register sale deed no. 761 dated 12-03-

1973?  

(ii). Whether the defendants forcibly dispossessed the plaintiffs in 2012? 

(iii). Whether the plaintiffs are entitled to recover possession of suit property? 

 

7. During course of trial plaintiffs have adduced oral and documentary evidence 

to prove their case. While the defendants side as adduced no evidence in 

support of their contention. Learned trial Court after going through the 

evidence on record and hearing the learned counsel for both parties decreed 

the suit of the plaintiffs. 

 

8. Being highly aggrieved the defendants as appellants preferred the instant 

appeal on the following grounds: 

(a). That the learned trial court as erred in law as well as on facts. Learned 

trial court ought to have that the plaintiffs have no knowledge regarding the 

area of the land mentioned in the sale deed as well as the execution of the 

sale deed in view of the fact that the plaintiffs have failed to state from whom 

the suit land was purchased and the exact area of the land mentioned in the 

sale deed. 
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(b). That the learned trial court ought to have taken the presumption 

regarding the execution of the sale deed inasmuch as the plaintiffs have failed 

to prove the execution of the sale deed as required by law.  

(c). That the suit has been filed for 12B-2K-11L of land whereas the area of 

purchase land as mentioned in the alleged sale deed is 14B of land and as 

such the impugned judgment is liable to be set aside and quashed.  

(d) That though the plaintiffs stated the suit land was purchased from Late 

Phulsen Keruwa but plaintiff no. 4 Dipak Das in his written statement filed in 

Misc. Case No. 66/10 stated the suit land was purchased from Babulal Kerwa, 

the father of the defendant no. 1, 2 and 3. 

(e). That the plaintiffs have failed to give proper boundary of the suit land. 

The plaintiffs have failed to prove Ext.-1, 8 and 9 as required by law. 

(f). That there is no evidence at all regarding the dispossession of the 

plaintiffs and as such said issue ought to have been decided in favour of the 

plaintiffs.  

(g). That learned trial court wrongly held that Section 50 of the Assam Land 

and Revenue Regulation is relevant piece of evidence in determining 

possession. 

(h). That the learned trial Court has failed to understand the principle of 

burden of proof. 

(i). That the learned trial court ought to have decreed the suit in view of the 

facts that the plaintiffs had miserably failed to prove their case. 

 

9. Situated thus the points for decisions, therefore, in the instant appeal may be 

formulated as: 

(i). Whether the impugned judgment and decree have been passed 

erroneously without proper appraisement of evidence on record and are not 

legally tenable? 

 

10. I have heard learned counsel for both parties, gone through the evidences on 

record and perused the impugned judgment and decree as well as 

memorandum of appeal in its entirety. 
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DISCUSSION, DECISION AND REASON THEREOF: 

 

11. Initiating the arguments learned counsel for the appellant has submitted that 

the plaintiff has not been duly proved the Ext.-1, the register sale deed No. 

761 dated 12-03-1973, under the provision of Section 67 of Evidence Act. In 

this regard he has relied on the decision reported in 2010 (2) GLT 820, 

Saukat Ali & Ors Vs. Musstt. Nekjan Bibi & Ors. He has further argued 

that mutation entries in the record of rights does not create or extinguish title. 

The learned trial Court has declared title of the plaintiff over the suit land 

mainly basing on mutation entries without due proof of sale deed. In this 

regard he has relied on the decision reported in 2015(4) GLT 1095, Legal 

Heirs of Ram Niyati Goala and others Vs. Legal heirs of Ram Naresh 

Goala and others. He has further argued that in the suit for declaration of 

right title and interest burden is always on the plaintiff to establish its case 

weakness of case set up by defendants cannot be a ground to grant relief for 

the plaintiff. In this regard he has relied on the decision reported in (2014) 2 

SCC 269, Union of India and others Vs. Vasavi Cooperative Housing 

Society. 

 

12. Learned counsel for the appellant has also argued that the daag no. 

mentioned in Ext.-1 the sale deed does not tally with the patta no. and daag 

no. of the suit land. There is no document at all produced by the plaintiff to 

establish renumbering of daag no. as mentioned in the sale deed to the new 

daag no. and patta no. mentioned in the plaint. The plaintiff has failed to 

examine any concerned revenue official to prove renumbering of daag no. 

mentioned in the sale deed. The plaintiff has miserably failed to prove that the 

land purchased through Ext.-1 is the suit land. Hence, learned trial court has 

committed illegality by allowing the suit of the plaintiff. In this regard learned 

counsel for the appellant has relied on the decision reported in 2017 (1) GLT 

72 Ranjit Kalandi Vs. Legal Heirs of Labyana Saikia and Others.  

 

13. Per contra learned counsel for the respondent has submitted that plaintiff has 

proved the original sale deed by exhibiting it as Ext.-1. Due to death of 
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witnesses they cannot be examined to prove the execution of sale deed. 

Moreover, sale deed no. 761 dated 12-03-1973, is a thirty years old document 

and produced from proper custody. As such learned trial Court has committed 

no mistake by taking presumption of execution of Ext.-1 sale deed. The 

plaintiff has examined the boundary map of the suit land to prove the 

boundary of the suit land. There is no dispute as to the northern and eastern 

boundary of the suit land. Moreover, the defendants in their written 

statements have not disputed the daag no. and patta no. of the suit land. He 

has further argued that the Jama bandi is prepared on valid verification. 

Though it does not confer title but entries in Jama bandi proved the 

possession over the land. Learned counsel for the respondent as relied on the 

following decisions: 2007 (2) GLT 399, Bipin Chandra Kalita Vs. Sarama 

Kalita and Others; 2009 (1) GLT 324, Sariar Ahmed Vs. State of 

Assam and Others; 2000(3) GLT 453 Paramesh Sarmah and others 

Vs. Islam Ali and others.  

 

14. It appears from the arguments put forward by learned counsel for both the 

sides and upon going through the ground taken up in memorandum of appeal 

it appears that additional issue no. 1 which has been discussed as issue no. 7 

in the impugned judgment which is contingent upon the question as to 

whether Monoj Kr. Das the husband/father of the plaintiffs had purchased the 

suit land by means of register sale deed no. 761 dated 12-03-1973 is the vital 

issue in the suit and the result of the present appeal is dependant in the 

decision in additional issue no. 1. According to the plaintiff on 12-03-1973, 

original pattadar Phulsen Kerua grandfather of defendant no. 1, 2 and 3 sold 

the suit land in consideration of Rs. 40,000/- to Monoj Kr. Das, the husband of 

plaintiff no. 1 and father of other plaintiffs by executing register sale deed 761 

and delivered possession of the suit land. The defendants denied execution of 

sale deed by their grandfather in favour of husband/father of the plaintiffs. 

The plaintiffs has exhibited the register sale deed no. 761 as Ext.-1(1), Ext.-

1(2) and Ext.-1(3). It appears from the Ext.-1 that by executing Ext.1 register 

sale deed the seller Phulsen Kerua sold the area of land measuring 14 bighas 

covered by daag no. 98 of village Potabil to Sri Monoj Kr Das. 
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15. The registered sale deed (Ext.-1(1), Ext.-1(2) and Ext.-1(3) has been 

exhibited under objection by the defendants as the boundary and area of the 

suit land is different from the land of Ext.-1 sale deed. The certified copy of 

the registered sale deed no. 761 has been exhibited as Ext.-2(1) and Ext.-

2(2). Which was also exhibited under objection on the same ground as that of 

the original sale deed. The plaintiff has also exhibited certified copy of Jama 

Bandi of the suit land as Ext.-9(1) and Ext.-9(2) under objection by the 

defendant’s side.  

 

16. The plaintiff has examined as many as six witnesses including PW1, plaintiff 

no. 3 Brajen Das and PW4, plaintiff no. 4 Dipak Das. Plaintiff has examined 

the southern boundary man of the suit land namely Gyan Bahadur Chetry as 

PW2. Besides the original and certified copy of sale deed no. 761 and the 

certified copy of Jambandi of suit patta, the plaintiff exhibited the following 

documents: 

(i). Ext-3 revenue payment receipt of PP No. 15. 

(ii). Ext-4 revenue clearance certificate of PP No. 15. 

(iii). Ext-5 notice dated 09-03-10 issued by Circle Officer Mazbat Revenue 

Circle in Case No. 02/10. 

(iv). Ext-6 Revenue payment receipt of PP No. 15. 

(v). Ext-7 order passed by Addl. District Magistrate Udalguri on the petition 

dated 29-11-11, submitted by plaintiff no. 4 Dipak Das. 

(vi). Ext-8 patta of PP No. 15. 

 (vii). Ext-10(1) order dated 15-02-11 passed by Executive Magistrate in Case 

No. 66/10. 

 

17. As per sale deed no. 761 the description of the suit land is as follows: land 

measuring 14Bigha covered by Daag No. 98 of Village Potabil under Mouza 

Orang, east Phulsen Kerua, west Dong, north Kharka Bahadur and south Kul 

Bahadur.  
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18. PW2 is the son of Kul Bahadur Chetry. He had adduced evidence in support of 

the plaintiff’s case. as per his evidence his land is situated towards the 

southern side of the suit land. Plaintiff has also examined PW3 Chitra Bahadur 

Chetry. According to him he used to be a addhiyar of the suit land under the 

plaintiff for twelve years before the illegal dispossession by the defendants.  

 

19. The plaintiff has failed to examine any of the witnesses of sale deed and its 

writer learned trial Court has taken presumption of execution sale deed under 

provision of Section 90 of Evidence Act which vest a discretion upon the Court 

to take presumption of execution of a document which is thirty years old if it 

is produced from proper custody. However, it is to be noted that Section 90 of 

the Evidence Act does not contemplated a mandatory presumption. The 

presumption which Court may take under Seciton 90 of Evidence Act in favour 

of a thirty years old document is discretionary, Court may either exercise the 

discretion or may called for formal proof of the document. Moreover, the 

Court must exercises the discretion under Section 90 of Evidence Act 

judiciously and not arbitrately. In the decision reported in 1996 (8) SCC 357 

(Lakhi Baruah and Ors., Appellants v. Padma Kanta Kalita and Ors., 

Respondents), the Hon’ble Supreme Court has observed as follows: 

"15. Section 90 of the Evidence Act, 1972 is founded on necessity and 

convenience because it is extremely difficult and sometimes not 

possible to lead evidence to prove handwriting, signature of execution 

of old documents after lapse of thirty years. In order to obviate such 

difficulties or improbabilities to prove execution of an old document. 

Section 90 has been incorporated in the Evidence Act, 1872 which 

does away with the strict rule of proof of private documents. 

Presumption of genuineness may be raised if the document in question 

is produced from proper custody. It is. however, the discretion of the 

Court to accept the presumption flowing from Section 90. There is, 

however, no manner of doubt that judicial discretion under Section 90 

should not be exercised arbitrarily and not being informed by reasons."  
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20.  Hon’ble Gauhati High Court in the decision reported in 2000(3) GLT 453 

Paramesh Sarmah and others Vs. Islam Ali and others laid down the 

condition on which the Court may presume execution of a document under 

Seciton 90 of Evidence Act. The relevant portion in this regard has been 

reproduced below: 

“9. The condition on which the execution of a document, may presume 

for:  

(1) That it must have been existed for 30 years or more ;  

(2) It must be produced in Court from proper custody. The document 

must be in appearance free from suspicion and doubt.  

(3) It must be in a handwriting of a person and should not be 

anonymous.“  

 

21. In the instant case also sale deed no. 761 has been executed in the year 1973 

which is more than forty years from the date of filling of the suit. Apparently it 

is extremely difficult to led evidence to prove handwriting and signature of 

sale deed no. 761. The sale deed has been produced by the plaintiffs who are 

the legal heirs of purchaser of Monoj Kr. Das. Hence, sale deed is produced 

from proper custody and the sale deed no. 761 appears to be free from 

suspicion and doubt. Moreover, the sale deed is not anonymous. Therefore, all 

the conditions laid down by Hon’ble Gauhati High Court for exercising the 

discretion under Section 90 of Evidence Act has been fulfilled in the instant 

case. therefore, I do not found any impropriety and illegality committed by 

learned trial Court while exercising the presumption of execution of sale deed 

no. 761 which is more than thirty years old document. 

 

22. Now the question is whether the suit land described in the plaint does not 

tally with the discretion of the land mentioned in the sale deed no. 761. The 

defendants have raised objection while exhibiting the sale deed no. 761 on 

the ground that the area and boundary of the suit land as described in the 

plaint is different from area and boundary of the land of the sale deed. In the 

written statement also the defendants raised the same objection. What is 

important to not herein is that neither in their written statement nor at the 
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time of exhibiting the sale deed no. 761 the defendants have not raised any 

objection that the daag no. and patta no. of the suit land do not tally with the 

daag no of the sale deed no. 761. It appears that in the sale deed no. 761 

(marked as Ext.-1(1), Ext.-1(2) and Ext.-1(3)) the sold land had been 

described by its daag no. only. The patta no. of the land has not been 

mentioned. It has been mentioned that the land is covered by daag no. 98 of 

village Potabil. In the plaint the suit land has been described as covered by 

periodic patta no. 15 and daag no. 165. In this regard learned counsel for the 

appellant has argued that plaintiff has failed to examine the concern revenue 

official to prove the daag no. of the land purchased through sale deed no. 761 

has been changed and re-numbered as patta no. and daag no. as mentioned 

in the plaint. He has relied on the decision reported in 2017 (1) GLT 72 

Ranjit Kalandi Vs. Legal Heirs of Labyana Saikia and Others. In the 

said decision the Hon’ble Gauhati High Court observed that changed of daag 

no. and patta no. could have been proved only by examining concern revenue 

official. The chita and the records of rights may show that a given daag and 

patta has been subsequently re-surveyed and re-numbered as another day 

and patta. In the absence of any such evidence it cannot be said that the 

original patta has been re-surveyed as that of the suit land.  

 

23. In the instant case the defendants have not disputed that the daag no. of the 

sale deed and suit land are distinct and different. While there is no dispute 

with regard to the patta no. of the land of sale deed and the daag no. and 

patta no. of the suit land in that case a reasonable presumption arises that 

the daag no. of the land of the sale deed has been renumbered as stated in 

the plaint. In their written statement though the defendants specifically 

disputed the area and boundary of the suit land but they have not contended 

that the daag no. and patta no. of the suit land is different from the daag no. 

of the land of the sale deed. Hence non-examination of official witness by the 

plaintiff to prove renumbering of suit daag and patta does not make the 

plaintiffs claim bad as in the present case the defendants have not disputed 

the said fact.  
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24. It is to be noted that change in the boundary of a land in many times 

inevitable due to afflux of time. What is important to note here in is that the 

suit land is identifiable both by the plaintiffs and the defendants. The 

defendants/appellants took the plea that suit land was given in mortgage to 

the plaintiffs. Thus from the statements of the defendants/appellants it is clear 

that there is no dispute with regard to the existence of the suit land. One of 

the boundary men of the suit land has also deposed before the Court 

identifying the suit land and supporting the plaintiff’s case. Moreover, while 

there is no dispute with regard to the daag no. and patta no. of the suit land 

and the suit land is easily identifiable, the discrepancies as regard to the area 

of the suit land with the area of land of sale deed does not affect the root of 

the case as in the suit the plaintiffs have claimed as area of the land not more 

than the area specified in the sale deed.  

 

25. Moreover, the plaintiffs have produced the original patta of the suit land which 

has been exhibited Ext.-8 under objection by the defendants side on the 

ground that it does not tally with the suit land. Upon perusal of Ext.-8 it 

appears that the periodic patta no. 15 was settled in the name of pattadar 

Monoj Kr. Das, the husband and father of the plaintiffs. The said patta consist 

of daag no. 165 for a land measuring 12B, 2K and 11lecas. The land described 

in the plaint is consistent with the daag no. and patta no. of Ext.-8. Hence, I 

find no force to the objection raised by the defendants side that the land of PP 

no. 15 (Ext.-8) does not tally with the suit land.  

 

26. In the case of Amiya Bala Dutta VS Mukut Adhikari reported in(1999) 

GLR 229 the Hon’ ble Gauhati High Court considering various judgments of 

the Hon'ble Supreme Court as well as the provision of Assam Land and 

Revenue Regulation, held in para 9 of the reported judgment that record of 

rights as provided U/S 40 and 41 of Assam Land and Revenue Regulation shall 

always be deemed to be correct unless the contrary is proved and 

presumption attached to the records of rights under these sections must be 

given due weightage. Para 9 of the case of Amiya Bala(supra) is quoted 

below: 
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'' 9. Under Assam Land and Revenue Regulation a person who is a patta 

holder is deemed to be a land holder and he has permanent ,heritable and 

transferable right of use and occupancy in his land subject to section 9 of 

the Assam Land and Revenue Regulation and if a person in order to 

establish his title produce a patta that must be given due weightage 

inasmuch as a patta is issued in accordance with the provision of Section 17 

read with the Rule and that must be considered to be a document of title 

and this is always considered to be a document of title. Further, the record 

of rights as provided U/S 40 and 44 of the Assam Land and Revenue 

Regulation shall always be deemed to be the correct unless the contrary is 

proved and that presumption which is attached to the record of rights U/S 

40 and 41 must be given due weightage and that is what was done by the 

learned lower appellate court. Regarding mutation entries it cannot be 

brushed aside and it must receive due consideration at the hand of the 

court. Of course, it must be ascertained that the mutation entries were 

done properly. If it is found that the mutation entries was not done 

properly and/or if it is collusive and fraudulent that mutation entries will 

not create any right.'' 

 

27. Similarly in the decision reported in 2015(4) GLT 1095, Legal Heirs of 

Ram Niyati Goala and others Vs. Legal heirs of Ram Naresh Goala 

and others which is relied on by the respondent, the Hon’ble Gauhati High 

Court upheld the validity of patta as a document of title. 

 

28. Though an effort has been made by the learned counsel for the appellant to 

challenge the title of the plaintiff over the suit land contending that mutation 

entries in the revenue record does not create or extinguish title and as such 

declaration of right, title and interest of the plaintiff over the suit land is 

illegal, but what has been transpired from the evidence on record is that the 

plaintiffs have been claiming their right, title and interest not only on the 

strength of mutation of their names over the suit land but on the strength of 

right, title and interest of their predecessor in interest Monoj Kr. Das in whose 

name periodic patta was issued for the suit land. The names of the plaintiffs 

have been mutated in the suit land by right of inheritance as they derived 
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their right, title and interest over the suit land being the legal heirs of Monoj 

Kr. Das the original pattadar of the suit land. 

 

29. Learned counsel for the appellant has argued that the plaintiff has failed to 

prove the sale deed following the provisions of Section 67 of Evidence Act. In 

this regard he has relied on the decision reported in 2010 (2) GLT 820 

Saukat Ali & Ors Vs. Musstt Nekjan Bibi & Ors.   

 

30. I have gone through the decision reported in GLJ 2010(2) 401, Md. Saukat 

Ali & Others Vs. Musstt. Nekjan Bibi & Others. In the said decision the 

Honourable Gauhati High Court stated that “In the case in hand, the plaintiff 

Nos. 1 and 2 having denied the execution of the sale deed (Exhibit-3/Ka), the 

burden lies on the contesting defendants to prove that such, sale deed was 

signed or the plaintiff Nos. 1 and 2 put their thumb impressions on such 

document, in view of Section 67 of the Evidence Act. Though presumption 

about due execution of a deed registered under the provisions of Registration 

Act, 1908 is to be drawn, such presumption is always rebuttable. The 

registration of the document or the issuance of the certificate of the 

registration under the provisions of the Registration Act, 1908, does not 

dispense with the necessity of proof of execution when the same is denied, 

though the endorsement of the registering authority may furnish some 

evidence about such execution but the same is not conclusive and can always 

be rebutted. 

 

31. It appears from various decisions under Hon’ble Supreme Court as well as 

Hon’ble High Court that exercising of the discretion vests upon the Court 

under Section 90 of Evidence Act for taking presumption of execution of 30 

years old document it eliminates the necessity of proving the document by 

following the strict rule of proof prescribed under Evidence Act. However, the 

presumption taken by the Court is a rebuttable presumption and it is always 

opened to the other party to rebut the said presumption and establishes the 

contrary. In the decision reported in 2007 (2) GLT 399, Bipin Chandra 

Kalita Vs. Sarama Kalita & Ors, the Hon’ble Gauhati High Court has held 
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that “The gravamen of the authorities referred to above, is that the 

presumption comprehended in Section 90 of the Act, is relatable to the 

writings, execution and the attestation of the document, the contents thereof, 

being subject to proof in accordance with law. Unerringly, the approach of a 

Court in the matter of presumption under Section 90 of the Act has to be 

essentially to effectuate the purpose thereof and not to render it nugatory. 

Though, a Court is endowed with a discretion to draw a presumption as 

enumerated in the section, the exercise thereof, has to be informed with 

objectivity to further the legislative intendment. Unless, the attending facts 

and circumstances on the face of the document render its existence, 

execution and attestation impossible, a rebuttable presumption is raised in 

favour of the genuineness and authenticity thereof, casting a burden on the 

other side to establish the contrary.” 

 

32. In the instant case as execution of the sale deed no. 761 is presumed under 

provision of Section 90 of Evidence Act, therefore, it is not necessary to prove 

the execution of sale deed under Section 67 of Evidence Act. Hence, the 

decision relied on by learned counsel for the appellants/plaintiffs reported in 

GLJ 2010(2) 401, Md. Saukat Ali & Others Vs. Musstt. Nekjan Bibi & 

Others is under obligation in the present case.  

 

33. While the plaintiffs have succeeded to draw the presumption of valid 

execution of sale deed no. 761 by the defendant’s grandfather Phulsen 

Keruwa in favour of plaintiffs predecessor in interest Monoj Kr. Das, the 

defendants/appellants have miserably failed to rebut the said presumption by 

adducing in evidence. The appellants/defendants have even failed to produce 

a single evidence establishing their title over the suit land. On the contrary the 

plaintiffs have produced the register sale deed by which the predecessor in 

interest purchased the suit land and also produced the patta issued by the 

revenue authority allotting the suit land in the name of predecessor in interest 

of the plaintiffs. 
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34. In view of above discussions it appears that plaintiffs have succeeded to 

establish by producing documentary as well as oral evidence that Monoj Kr. 

Das, the husband/father of the plaintiffs had purchased the suit land by 

means of register sale deed no. 761 dated 12-03-1973. Accordingly the 

additional issue no. 1 has been decided in affirmative and in favour of the 

plaintiffs and against the defendants/appellants.  

 

35. Additional Issue no. 2: Whether the defendants forcibly dispossessed the 

plaintiffs in 2012? 

According to the plaintiffs the defendants forcibly disposes them from 

the suit land in May 2012. It appears from my discussion in Additional Issue 

no. 1 that the predecessor in interest of the plaintiffs have purchased the suit 

land from Phulson Korowa, the grandfather of the defendants and accordingly 

patta was allotted in respect of the suit land to the predecessor in interest of 

the plaintiffs and subsequently the plaintiffs got their name mutated in the 

suit land. In the decision reported in 2000(3) GLT 453 Paramesh Sarmah 

and others Vs. Islam Ali and others, the Hon’ble Gauhati High Court 

stated that “Section 40 of the Assam Land and Revenue Regulation provides 

for record of rights. The Settlement Officers has to frame for each estate a 

record of right in the prescribed manner. The note appended to the section 

shows that the record of rights is the Jamabandi based on the Chitha and the 

Fieldmap. Entry is the record of rights are to be founded on the basis of actual 

possession. Undoubtedly at the time of settlement the Jamabandi is prepare 

which records the name of the pattadar on the basis of possession (see AIR 

1967 Assam and Nagaland 9, Abdul Hasen and Ors., appellants v. Haji 

Mahiuddin and Ors., respondents). Section 4(1)(2) read with Section 53 of the 

Assam Land and Revenue Regulation raises a presumption regarding 

possession in favour of recorded pattadar unless rebutted.” 

 

36. Thus it appears that the Jamabandi produced by the plaintiffs raised a 

reasonable presumption of possession of the plaintiffs over the suit land. The 

defendants have claimed that they are now in possession of the suit land after 

filing of a Misc Case against the plaintiffs. As the plaintiffs have succeeded to 
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establish their right, title and interest over the suit land as discussed in 

Additional Issue No. 1, therefore, the possession of the defendants over the 

suit land is bad in law and as such the finding of the learned trial court that 

defendants have disposes the plaintiffs warrants no interference and liable to 

be upheld. Accordingly Additional Issue no. 2 is decided in affirmative and in 

favour of the plaintiffs. 

 

37. Issue no. 1, 2, 3 and 4 are relating to cause of action, maintainability, non-

joinder of necessary parties and as to whether the suit is barred by limitation. 

Though learned counsel for the appellants has refrained from pressing of the 

four issues at the time of argument but on re-appreciation of the materials on 

record I find that the learned trial court has rightly decided the said issues 

without making any apparent error on the face of the record and therefore, I 

find nothing to disturb the finding of the learned trial court on the aforesaid 

issues.  

 

38. Issue no. 5, 6  and Additional Issue no. 3 are relating to reliefs claimed by the 

plaintiffs. In view of my discussions in foregoing issues I find nothing to 

interfere with the finding of the learned trial court in issue numbers 5, 6 and  

Additional Issue no. 3. 

 

ORDER 

 

39. In the result, the present first Civil Appeal is bereft of merit and, thus, same 

stands dismissed on contest. Therefore, I do hereby affirm the impugned 

Judgment and decree dated 16-06-15, passed by learned Civil Judge Udalguri, 

in T.S. No. 14/12. No order as to costs. 

 

40. Let the decree be drawn up. 

 

41. Send back the Original Case record being T.S. No. 14/12 to the Court of the 

first instance with a copy of the Judgment, forthwith.  
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42. Given under my hand and seal of this court on this 02nd day of 

September, 2019 in the open Court. 

 

Dictated and Corrected 

 

 

(N. Talukdar)      (N. Talukdar) 
Addl. District Judge ,   Addl. District Judge,  
Udalguri.      Udalguri. 

 

 

 


