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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Appeal No. 10/2019 

 

1.  Tapan Saha 

2.  Deepak Bora…………….Accused/Appellants. 

-Vs- 

 State of Assam…………… .Respondent. 

 

 

For the Appellant    : Mr. M. C. Narzary, learned Advocate. 

For the Respondent : Mr. R. Sarmah, learned Addl. Public Prosecutor. 

Date of Argument   : 22-08-2019. 

Date of Judgment   : 02-09-2019. 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 06-04-2019, passed by 

learned Chief Judicial Magistrate Udalguri, in connection with GR 

Case No. 1220/18, convicting and sentencing the 

accused/appellants Deepak Bora to undergo rigorous imprisonment 

for a period of 06(six) months and to pay fine of Rs. 1000/- (one 

thousand), in default to undergo simple imprisonment for a period 

of 10(ten) days for the offence committed under section 14 of 

Assam Game & Betting Act, 1970, and the other accused Tapan 

Saha to undergo rigorous imprisonment for a period of 01(one) year 

and to pay fine of Rs. 2000/- (two thousand), in default to undergo 
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simple imprisonment for a period of 20(twenty) days for the offence 

committed under section 15 of Assam Game & Betting Act, 1970,  is 

under challenge in the present criminal appeal preferred by the 

accused persons as appellants. 

 

2. The prosecution case in brief, is that on 26-11-18, at about 08.30 

pm informant S.I. Rohit Kr. Chetry of Udalguri P.S. conducted a raid 

at Ananda Mela at Udalguri Town and caught red handed accused 

Deepak Bora engaged in betting and recovered from the possession 

of the accused a large number of betting articles. During 

interrogation accused Deepak Bora disclosed that he had been 

working at Ananda Mela under accused Tapan Saha, manager of 

Laika Enterprise. 

  

3. On the basis of the F.I.R., Udalguri P.S. Case No. 269/18 under 

section 14/15 Assam Game and Betting Act, 1970 was registered 

and after completion of investigation police submitted charge sheet 

under Section 14/15 Assam Game and Betting Act, 1970 against the 

accused persons Deepak Bora and Tapan Saha. 

 

4. Learned trial court having found sufficient materials to proceed 

against the accused persons issued processes against them. 

Learned trial court upon perusal of materials on record having found 

sufficient grounds for presuming that accused persons had 

committed offence under Section 14/15 Assam Game and Betting 

Act, 1970 charges were framed there under and the ingredients of 

charges under Section 14/15 Assam Game and Betting Act, 1970 

were read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. 

  

5. During trial the prosecution examined 05(five) prosecution 

witnesses who were duly cross examined by the defence. 
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6. Defence case was of total denial and no witness was examined by 

the defence.   

 

7. Learned Chief Judicial Magistrate Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 06-

04-2019, having found the accused/appellants Deepak Bora to 

undergo rigorous imprisonment for a period of 06(six) months and 

to pay fine of Rs. 1000/- (one thousand), in default to undergo 

simple imprisonment for a period of 10(ten) days for the offence 

committed under section 14 of Assam Game & Betting Act, 1970, 

and the other accused Tapan Saha to undergo rigorous 

imprisonment for a period of 01(one) year and to pay fine of Rs. 

2000/- (two thousand), in default to undergo simple imprisonment 

for a period of 20(twenty) days for the offence committed under 

section 15 of Assam Game & Betting Act, 1970. 

 

8. I have heard learned counsel Mr. M.C. Narzary for 

accused/appellants and learned Addl. PP. Mr. R. Sarmah appearing 

for the Respondent, the State. 

 

9. Learned defence counsel for the appellants has argued that there is 

no clear and cogent evidence that seized articles were recovered 

from the possession of accused Deepak Bora. There is no evidence 

at all adduced by the prosecution that accused Deepak Bora invited 

betting and that the accused Tapan Saha is the Manager of Ananda 

Mela. Learned trial Magistrate had committed error convicting and 

sentencing the accused Tapan Saha solely on the basis of alleged 

statement made by accused Deepak Bora. Learned counsel for the 

appellants has submitted that statement made before the police by 

one accused cannot be used against other accused. In this context 

he has relied on the decisions reported in AIR 2005 SC 733, 
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State of MP through C.B.I. Ect. Vs. Paltan Mallah, Etc and 

2004 (SUPPL.) GLT 651, Ganesh Bora Vs State of Assam. 

 

10. In order to appreciate the arguments advanced by the learned 

counsel for appellant as well as the State/Respondent it would be 

apposite to discuss the evidence on record which is relevant for the 

purpose of deciding the instant appeal.  

 

11. In this case informant SI(P) Rohit Kumar Chetry has been examined 

as PW4. The evidence of PW4 is to the effect that on 26-11-18, at 

about 08 pm he received information over phone that in the Mandap 

of Durga Puja Udalguri, betting was going on and a large number of 

people had gathered there. Immediately PW4 informed the O/C and 

as per verbal direction of O/C PW4 recorded GD entry no. 694 dated 

26-11-18 and alongwith his staffs proceeded to the place of 

occurrence. When they reached the place of occurrence the people 

started running away from that place. Then his staff detained 

accused Deepak Bora. PW4 had deposed that he came to know 

from accused Deepak Bora that accused Tapan Saha was the 

manager of Ananda Mela and not him. Accused Deepak Bora had 

been working in the mela. PW4 seized the articles of betting from 

the place of occurrence and brought it to the police station. On the 

date of incident he lodged the FIR. Later on, he arrested accused 

Tapan Saha. He also prepared seizure list of seized articles wherein 

he took signatures of witnesses. Ext.-2 is the FIR. Ext.-2(1) is the 

signature of PW4. Ext-1 is the Seizure list. Ext.-1(4) is the signature 

of PW4 and M. Ext.- (Ka) the seized articles. During cross-

examination, PW 4 stated that at the time of occurrence the 

patrolling party of their police station was present. The accused Sri 

Deepak Borah was arrested from the backside of the “Mela”. The 

seized articles were found scattered. Due to fuss, he could not 

exactly ascertain the gamblers. The co-accused Sri Tapan Saha was 
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not arrested at the place of occurrence but later on, on 28-11-2018 

he was arrested during the course of investigation. Though he 

prepared the seizure list at the place of occurrence, the signatures 

of the witnesses were taken at the police station. 

 

12. PW1 is Ranjit Poddar. In his evidence PW1 had deposed that on the 

day of occurrence at about 8 P.M. while he visited the ongoing Mela 

at Durga Mandap, Udalguri Town, having seen gathering of people 

at a place, he too went there. Meanwhile, police surrounded the 

area and apprehended PW1 alongwith others. PW1 had deposed 

that he had not seen what actually was going on there due to the 

gathering of people. Police apprehended total eight persons 

including both the accused persons and took them to Udalguri P.S. 

In the police station PW1 was shown the articles of dice and asked 

by the police to put his signature in the seizure list. Accordingly he 

put his signature in the seizure list. PW1 had deposed that the 

seized articles shown to him in the Court were not the same articles 

seized and shown by the police.  Ext.1 is the seizure list. Ext. 1(1) is 

the signature of PW1. M. Ext. (Ka) is the articles of dice. During 

cross-examination, PW 1 had revealed that he did not know from 

where and from whom the police seized the betting articles. On the 

date of occurrence he had not seen the articles which were shown 

to him in the Court.  

 

13. PW2 is Manik Biswas. In his evidence PW2 had deposed that on the 

day of occurrence at about 8 P.M. while he visited the Mela held at 

Durga Mandap, Udalguri Town. Having seen gathering of people at 

a place he went there and show gambling going on there. At that 

time the police personnel surrounded the area and detained PW2. 

According to PW2 the police detained total eight persons including 

both the accused persons and took them to Udalguri P.S. the police 

had recovered instrument of dice from the Mela and seized those 
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articles. PW2 had put his signature in the seizure list. He had 

identified the seizure articles as shown to him in the Court. Ext. 1 is 

the seizure list. Ext.-1(2) is the signature of PW2. M. Ext. (Ka) is the 

instrument of dice. In cross-examination, PW2 had revealed that he 

did not know to whom the seized articles belong. He put his 

signature in the seizure list in the police station. At that time he ahd 

not seen the seized articles shown to him in the Court. 

 

14. PW3 is Danda Boro. PW3 had also adduced evidence corroborating 

the evidence of PW1 and PW2. According to PW3 he too was 

detained by the police while he went to see the Mela at Durga 

Mandap Udalguri and took him to the police station. In the police 

station he had seen the seized articles and he put signature in the 

seizure list. Later on, the police released him. Ext.-1(3) is the 

signature of PW3 in the seizure list Ext.-1. M. Ext. (Ka) is the seized 

articles. In cross-examination PW3 had revealed that he did not 

know who was owner of the seized articles.  

 
 

15. PW5, S.I. Ranjit Kalita is the I.O. of the case. In his evidence PW5 

had deposed that he had investigated the case, he recorded the 

statement of the complainant and arrested the accused persons and 

forwarded them to the Court. After completion of preliminary 

investigation, he submitted the charge-sheet against the accused 

persons alleging commission of offence U/S 14/15 of Assam Game & 

Betting Act. He has proved Ext. 3 Sketch map, Ext. 4 Charge-sheet 

by identifying his signatures Ext. 3(1) & Ext. 4(1) thereon. In cross-

examination PW 5 stated that he did not seize the dice articles. 

 

16. On appraisement of the evidence on record it appears that there is 

no evidence at all adduced by the prosecution witnesses that they 

had found the accused engaged in betting and the police recovered 
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the seized articles from the possession of the accused. Not to speak 

about PW1, 2 and 3, the independent witnesses of the case, even 

PW 4, the informant who detained the accused Deepak Bora along 

with some seven other persons including PW 1 and 2, has not 

deposed that he had seen the accused betting in Ananda Mela and 

caught him red handed while engaging in betting. There is also no 

evidence adduced by PW 4 that he recovered the articles of betting 

from the possession of the accused Deepak Bora. His evidence is 

only to the effect that he recovered the betting articles from the 

place of occurrence, which were found scattering all over. 

Apparently there was a gathering of people at the place of 

occurrence. According to PW 4 when they reached the Ananda Mela 

people started running away and then they caught the eight persons 

including the accused Deepak Bora. Merely because the other seven 

persons detained by the police from the place of occurrence were 

released by the police and charge sheet has been filed against one 

of the eight detainees cannot be the ground to believe his guilt.  

The prosecution must prove guilt of the accused by adducing cogent 

and reliable evidence. Suspicion however grave cannot take the 

place of evidence. In absence of specific evidence that accused 

Deepak Bora was found engaging in betting at Ananda Mela, it 

appears that implication of the accused Deepak Bora in the alleged 

offence is on the ground of suspicion only.  

 

17. Learned counsel for the appellant has submitted that conviction of 

the accused Tapan Saha is solely on the basis of the statement 

allegedly made by the accused Deepak Bora before PW4 cannot be 

sustained. The Investigating Officer has failed to collect any material 

that accused Tapan Bora is the Manager of Ananda Mela. In the 

present case it appears that there is no evidence at all adduced by 

the prosecution witnesses against the accused Tapan Saha that he 

was the Manager of Ananda Mela and accused Deepak Bora was 
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working under him. It is the evidence of PW4 that he had come to 

know from the accused Deepak Bora that accused Tapan Saha was 

the Manager of Ananda Mela under whom he had been working. 

Now the question is whether the statement of a co-accused can be 

used as a substantive piece of evidence against another co-accused.  

 

18. In the decision reported in 1964 SCR (6) 623, Hari Charan 

Kurmi and Jogia Hajam Vs. State of Bihar, the Hon’ble 

Supreme Court has observed that “As we have already indicated, 

this question has been considered on several occasions by judicial 

decisions and it has been consistently held that a confession cannot 

be treated as evidence which is substantive evidence against a co-

accused person. in dealing with a criminal case where the 

prosecution relies upon the confession of one accused person 

against another accused person, the proper approach to adopt is to 

consider the other evidence against such an accused person, and if 

the said evidence appears to be satisfactory and the court is inclined 

to hold that the said evidence may sustain the charge framed 

against the said accused person, the court turns to the confession 

with a view to assure itself that the conclusion which it is inclined to 

draw from the other evidence is right.” 

 

19. In the decision reported in 2018 SCC OnLine SC 757, Surinder 

Kumar Khanna Vs. Intelligence Officer, the Hon’ble Supreme 

Court has observed that “On the touchstone of law laid down by this 

Court such a confessional statement of a co-accused cannot by itself 

be taken as a substantive piece of evidence against another co-

accused and can at best be used or utilized in order to lend 

assurance to the Court. In the absence of any substantive evidence 

it would be inappropriate to base the conviction of the appellant 

purely on the statements of co-accused.” 
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20. Similarly in the decision reported in AIR 2005 SC 733, State of 

MP through C.B.I. Ect. Vs. Paltan Mallah, Etc, the Supreme 

Court has held that under Section 30 of the Evidence Act the extra 

judicial confession made by a co-accused could be admitted in 

evidence only as a corroborative piece of evidence. 

 

21. In the light of aforesaid decisions while examining the evidence on 

record no other evidence is found against accused Tapan Saha 

enabling the Court to turn to the alleged statement of accused 

Deepak Bora in order to receive assurance to the conclusion of guilt. 

Law is well settled that confessional statement of a co-accused 

cannot by itself be taken as a substantive piece of evidence against 

another co-accused. In the instant case as there is no other 

substantive evidence against accused Tapan Saha except the 

alleged statement made by accused Deepak Bora, therefore, 

conviction of accused Tapan Saha on the basis of statement of co-

accused is not legally sustainable and liable to be interfered. 

 

22. The prosecution has also failed to adduce cogent, reliable and 

trustworthy evidence to bring home the charge against the accused 

Deepak Bora. 

 

23. While going through the evidence on record it has come to the 

special attention of this court to the manner and way the police 

official conducted operation at ‘Mela’. Why the police, instead of 

engaging undercover police, went there being fully uniformed, 

giving opportunity to the real perpetrator of the crime to identify the 

police so that they could flee away from the place of occurrence. 

There is also no reasonable explanation from the Investigating 

Officer as to why he failed to procure an eye witness of the incident.  

PW 4, has revealed in cross examination that there were police 

patrolling party at Ananda Mela. In such a case question arises as to 

how in presence of police patrolling party someone can carried out 
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an illegal activities like playing of dice, betting etc. in public place.  

There is no plausible answer to these questions from the 

prosecution.  

 

24. In view of above discussions it appears that learned trial court has 

failed to properly appreciate the evidence on record and arrived at 

an erroneous finding and convicted the accused/appellants under 

Section 14/15 of Assam Game & Betting Act, 1970. Hence, the 

impugned Judgment and Order of conviction is liable to be 

interfered with and set aside. The appeal is allowed on contest. The 

appellants are directed to be set at liberty forthwith. 

 

25. Bail bond of the accused/appellants is extended for a period of six 

months under Section 437-A Cr.P.C. 

 

26. Send back the original case record being GR Case No. 1220/18 to 

the court of learned Chief Judicial Magistrate, Udalguri, alongwith a 

copy of this Judgment and Order. 

 

27. Given under my hand and seal of this court on this 02nd day of 

September, 2019 in the open Court. 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge,   Addl. Sessions Judge,  
Udalguri.      Udalguri 

 

 


