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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

Crl. Revision No. 15/2017 

 

1. Gita Rani Rajbongshi 

2. Pinki Rajbongshi 

3. Biswajit Rajbongshi 

4. Nandini Rajbongshi 

5. Kailash Rajbongshi 

6. Manik Rajbongshi ………………………………Petitioners. 

-Vs- 

1. Pradip Rajbongshi ……………………………….Opposite Party 

 

For the Petitioners         : Mr. Bhaskar Sarmah, learned Advocate. 

For the Opposite Party   : Mr. Rajiv Khaklari, learned Advocate. 

Date of hearing      : 12-03-19: 26-03-19: 06-04-19. 

Date of judgment   : 11-04-19. 

 

J U D G M E N T 

 

1. This revision is preferred by the petitioners against the Order dtd. 

28-08-17 passed by learned Sub-Divisional Magistrate Bhergaon, in 

Misc. Case No. 228/16 under Section 107/145 Cr.P.C. 

 

2. The petitioner has stated that the opposite party no. 3 filed a petition 

before the Additional District Magistrate Udalguri and the same was 

forwarded to the Officer-in-Charge Dimakuchi P.S. for enquiry and 
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report. Accordingly Officer-in-Charge of Dimakuchi P.S. registered a 

non FIR case no. 59/16 under Section 107/145 Cr.P.C. and 

forwarded to the Sub Divisional Magistrate Bhergaon with a non FIR 

case for taking necessary action. On 28-08-17, learned Sub Divisional 

Magistrate Bhergaon after taking evidence of both the parties passed 

order in Misc Case no. 228/16 under Section 107/145 Cr.P.C. and 

declared possession of the opposite party no. 3 on disputed land and 

advised the petitioners to vacate the disputed land and asked both 

the parties to maintain peace and tranquility. Thereafter, on 20-11-

17, the Circle Officer, Harisinga Revenue Circle, Tangla vide letter no. 

HRC/MISC-1/2017/20672 dated 20-11-17, asked the petitioner no. 1 

to vacate the aforesaid house within 30(thirty) days of the receipt of 

the notice. Hence, the instant revision petition has been preferred by 

the petitioners challenging the impugned order dated 28-08-17, 

passed by learned Sub Divisional Magistrate Bhergaon in Misc Case 

no. 228/16 on the grounds that the learned Sub Divisional Magistrate 

Bhergaon has committed illegality in deciding the actual physical 

possession of the disputed land and directing the petitioners to 

vacate the said land, that the learned Sub Divisional Magistrate 

Bhergaon mentioned an imaginary description of the disputed land, 

patta no, area of land and boundary of the land in his order dated 

28-08-17, which is inconsistent with the description of the disputed 

land as mentioned in the petition of the opposite party no. 3 in Misc 

Case no. 228/16. It is also been stated in the revision petition that 

the learned Sub Divisional Magistrate Bhergaon has passed the 

impugned order without observing the existing law. Hence, the 

revision petition has prayed for setting aside the impugned order 

dated 28-08-17, passed by learned Sub Divisional Magistrate 

Bhergaon in Misc Case no. 228/16. 

 

3. I have heard learned counsel for both the parties. Learned counsel 

for the revision petitioner has submitted that the description of the 
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disputed land mentioned in the impugned order is not consistent with 

the description of disputed land mentioned in the petition filed by the 

opposite party. The learned Sub Divisional Magistrate Bhergaon has 

passed the order declaring possession of the opposite party over a 

portion of land, the area of which is much more than actual disputed 

land as described in the petition of the opposite party. Moreover, 

learned Sub Divisional Magistrate, Bhergaon has also acted in excess 

of his jurisdiction while deciding the possession of the Opposite party 

over the disputed land and passing order of restoration of 

possession.  

 

4.  Per contra learned counsel for the opposite party has submitted that 

no illegality or irregularity has been committed by the learned Sub 

Divisional Magistrate, Bhergaon while deciding the possession of the 

opposite party over the disputed land. Further statue has empowered 

the learned Sub Divisional Magistrate, Bhergaon to restore 

possession of the party who has been illegally disposes from the 

disputed land. As such learned counsel for the opposite party has 

submitted for dismissal of the revision petition.  

 

5. Perused the case record. It appears from the record that Misc Case 

No. 228/16 has been registered under Section 107 Cr.P.C. by the 

learned Sub Divisional Magistrate, Bhergaon fixing 28-06-16 for 

appearance of the parties. Accordingly the parties appeared before 

the Court and after appearance of the parties, the learned Sub 

Divisional Magistrate, Bhergaon recorded evidence of parties and 

finally on 28-08-17, passed the impugned Order. Upon perusal of 

case record it is found that there is no specific order of learned Sub 

Divisional Magistrate, Bhergaon initiating a proceeding under Section 

145 Cr.P.C. Without initiating any proceeding under Section 145 

Cr.P.C., learned Sub Divisional Magistrate, Bhergaon decided 

possession of the disputed land in favour of the first party and also 
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passed order directing restoration of possession of the first party 

over a portion of land measuring 1Bigha, 1Katha and 5 lecas whereas 

as per the petition filed by the first party Pradip Rajbongshi the area 

of disputed land is 1Bigha. Thus the learned Sub Divisional 

Magistrate, Bhergaon has committed gross irregularity and illegality 

in passing the impugned order dated 28-08-17, as because there is  

no specific order of initiation of proceeding under Section 145 Cr.P.C. 

Learned Magistrate can decide possession and direct restoration of 

the possession of land only in a proceeding under Section 145 Cr.P.C. 

and not otherwise. Moreover, the disputed land described in the 

impugned order dated 28-08-17 does not tally with the disputed land 

of the first party. Hence, I am of the considered view that impugned 

order dated 28-08-17 passed by learned Sub Divisional Magistrate 

Bhergaon in Misc Case no. 228/16 is liable to be set aside. 

  

6. In view of above the revision petition is allowed on contest. The 

impugned order dated 28-08-17, is hereby set aside. 

 

7. Send back the Original Case record being Misc Case No. 228/16 to 

learned Sub Divisional Magistrate Bhergaon, along with a copy of this 

Judgment. 

 

8. Given under my hand and seal of this court on this 11th day of April, 

2019 in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)     (N.Talukdar) 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri     Udalguri 
  


