
G.R. CASE NO. 643 of 2018

              IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, BTAD, ASSAM.

                
                                      G.R. CASE NO. 643 of 2018

(PRC NO. 20/2019)

Present:      Sri Mridul Kumar Saikia.
Chief Judicial Magistrate,
Udalguri, BTAD, Assam.

   STATE

-VS-

 SRI HARESWAR RABHA
         ---------Accused.

For the Prosecution :       Mr. A. Basumatary, Addl. P.P.

For the Defence :       Mr. M.P. Rabha, Advocate.

Date of Prosecution Evidence :       18-02-19 and 01-03-2019.

Date of Argument & Judgment :        03-04-2019.

U/S  498(A)/494  I.P.C.

 J U D G M E N T

1. On 02-07-2018 Smt. Dipika Rabha, an abandoned woman by her husband 

lodged  an  ejahar  before  the  Officer-in-Charge  of  Khairabari  Police  Station 

inter-lalia stating that she got married with the accused in the year 2012 as 

per social custom and they have one 4 year old male child named Sri Nayan 

Jyoti  Rabha.  Due  to  their  livelihood,  her  husband  went  to  Guwahati  for 

company job and during that period, sometimes, he sent her money to meet 

the usual expenses for herself and her child. But she came to know that on 

06-05-2018  her  husband  married  another  woman  named  Smt.  Gitanjali 

Choudhury of Bezbhagwati under Khairabari Police Station and started their 

conjugal  life  with  her  contravening  the  provisions  of  Hindu  Marriage  Act. 

Hence she prayed for taking necessary action. 
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2. After  receiving  the  ejahar  to  the  effect  aforesaid,  the  Officer-in-Charge, 

Khairabari Polilce Station registered Khairabari PS case no. 23 of 2018 U/S 

498(A)/494  I.P.C.  On  completion  of  the  investigation  the  I.O.  submitted 

charge-sheet against the accused Sri Hareswar Rabha alleging commission of 

the offence U/S 498(A)/494 I.P.C. 

3. On the basis  of the charge sheet,  cognizance of offence was taken  under 

Section  190 (1)(b) of the Cr. PC. The processes were issued for causing 

appearance of the accused person before the Court. Accordingly, the accused 

appeared before the Court to answer the charges levelled against him and 

necessary copies of all relevant papers and documents were furnished to the 

accused in  compliance with  the provisions of  Section 207 CrPC.  Finding  a 

prima-facie case for  commission of offence, charges U/S  498(A)/494 I.P.C. 

was framed, read over and explained to the accused to which the accused 

pleaded not guilty and claimed to stand trial. 

4. In order to bring home the charge, the prosecution examined as many as 

seven (7) prosecution witnesses including the complainant and the I.O. in the 

form of :

PW 1-  Smt. Dipika Rabha(Complainant)

PW 2 – Sri Tilak Rabha

PW 3 – Smt. Jamuna Rabha

PW 4 – Sri Sanjila Sarania

PW 5 – Sri Prabin Choudhury

PW 6 – Smt. Jonali Choudhury

PW 7 – Sri Pranab Deka. 

Prosecution has exhibited the following documents in the form of:

Ext. 1 – Ejahar.

                                                                           
6. After recording the prosecution witnesses,  the accused was examined U/S 

313 Cr.P.C. All the incriminating circumstances which appeared in evidence 

against the accused were put to him for his explanation. The accused denied 

all  the  circumstances  and  pleaded  his  innocence.  Further,  the  accused 

declined to adduce any evidence in defence.
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7. I  have heard the argument put forward by the learned Addl.P.P.  and the 

learned  advocate  appearing  for  the  accused.  I  have  also  carefully  gone 

through the entire evidence available with the case record.

  

POINTs FOR DETERMINATION:

     8. To ascertain the guilt of the accused person on the charges levelled against 

him, the following points are  sorted out for decision in the present case:

(i) Whether after six years of marriage and since 06-05-2018 

the accused being the husband of  the complainant Smt. 

Dipika Rabha subjected her to cruelty in such a nature as is 

likely  to  drive  her  to  commit  suicide  or  to  cause  grave 

injury or danger to her life, limb or health?

(ii) Whether  on  06-05-2018  the  accused  married  another 

woman during the lifetime of  his  first  married wife Smt. 

Dipika Rabha?

  DISCUSSION,  DECISION  AND  REASONS  THEREOF :  

9. To decide the above point, let us make a scrutiny of the evidence led by the 

prosecution  in  support  of  its  case.  PW  1  Smt.  Dipika  Rabha  who  is  the 

complainant of this case has stated in her deposition that she got married with 

the accused in the year 2012 as per social custom and led their conjugal life 

about for three years. They had a male child who attained four year age. Her 

accused husband used to work at Goa and of late, in the month of April, 2018 

he rushed to Goa; but this time he took away a girl  named Smt. Gitanjali  

Choudhury from their own locality for which the guardian of the girl lodged a 

case against the accused and in that case, he had to go to jail. During that 

period, the girl became seven months pregnant and later on she gave birth a 

male child. She further stated that during her stay with the accused, she often 

inflicted physical  assaulted by the accused and the  family  members  of  the 

accused too subjected her both physical and mental torture upon her. About 

nine months ago, she retreated to her parents and since then she had been 

staying in her parents house with her child. She further stated that she was 
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living in her husband’s house till to the extreme point of torture by her husband 

and his family members and then she left her matrimonial house and in the 

month  of  July,  2018  she  lodged  the  ejahar  against  her  husband.  She  has 

proved her ejahar Ext. 1 by identifying her signature Ext. 1(1) thereon. 

10. During cross-examination PW 1 stated that she got married with the accused 

after love affair and tied the nuptial knot with the accused by elopement with 

him. she did not visit Goa where her husband used to work and she had no 

knowledge with whom her husband used to live in Goa. When she came to 

know about the lifting away a girl by the accused, she left his house in absence 

of the accused. She neither saw the accused solemnization of marriage with 

Smt. Gitanjali Choudhury nor her. She only came to know about the girl and 

her seven months pregnancy from the Officer-in-Charge of Khairabari Police 

Station  while  she  was  apprehended  with  the  accused.  She  expressed  her 

reluctance  to  return  to  her  husband’s  house  due  to  entry  of  his  second 

marriage. 

11. PW 2  Sri  Tilak  Rabha  the  grandfather  of  the  complainant  stated  that  the 

complainant got married with the accused about seven years ago and presently 

they are not living together. He is ignorant about the solemnization of second 

marriage by the accused. 

12. PW 3 Smt. Jamuna Rabha, the grant mother of the complainant got married 

with the accused  about  seven years  ago and presently  they are  not  living 

together. She is ignorant about reason of their separation. 

13. PW 4 Sri Sanjial Sarania, a student of class X, stated that in the month of July, 

2018 while she visited the house of the complainant, she found the sister-in-

law and the mother-in-law misbehaved  the complainant. During that period, 

the husband of the complainant was not present. She came to know that he 

left for Goa by taking away another girl. Since the sister-in-law and mother-in-

law of the complainant asked her to vacate her room, she retreated to her 

parent’s house and living there with her son. 

14. In  the  cross-examination  PW  4  stated  that  she  neither  witness  the 

solemnization  of  second  marriage  of  the  accused  nor  visited  Goa.  Police 

recorded her statement. 
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15. PW 5  Sri  Prabin  Choudhury  stated  that  on  22-04-2018  his  daughter  Smt. 

Gitanjali Choudhury was missing from his house and hence he lodged a missing 

ejahar  before  the  police  station.  After  three  months  passed,  his  daughter 

herself returned to his house and told that she went for travelling. He does not 

know the accused standing in the dock and is ignorant about any relation of his 

daughter  with  the  accused,  if  any.  His  daughter  was  not  married  to  the 

accused. 

16. PW 6 Smt. Jonali Choudhury, the mother Smt. Gitanjali Choudhury, stated that 

last  ‘Bohag’  month,  her  daughter  was  not  at  home  and  hence  a  missing 

complain  was  lodged  and  after  three  months  of  lodging  the  complain  she 

returned home. When asked her, she replied that she went with the accused 

Sri  Hareswar  Rabha,  but  did  not  state  whereabout  of  their  staying.  The 

accused standing in the dock is not known to her and she too expressed her 

ignorance about any relation of her daughter with the accused, if  any. Her 

daughter did not enter into any nuptial knot with the accused. 

17. PW 7 Sri Pranab Deka stated that his niece was not at home in the “Bohag” 

month and hence his brother lodged a missing complain in the police station. 

After three months of lodging the complain, his niece herself returned home 

and till date, she has been living with her parents. He is ignorant about her 

travelling.  The  accused  present  in  the  dock  is  not  known to  him.  He  has 

expressed his ignorance about any relation of his niece sister with the accused, 

if any.

18.  With regard to the marriage between the parties there is no dispute. What 

emanates from the prosecution witnesses PW 1 & PW 4 is that the accused 

leaving the complainant at his home went out to Goa along with a girl from 

their  same  locality,  namely,  Smt.  Gitanjali  Choudhury.  Later  on,  her  co-

habitation with the accused led her to give birth of a male baby.

19. Remaining witnesses PW 2 & PW 3 have admitted that the complainant and the 

accused  are  presently  not  residing  together.  But  the  reason  behind  their 

separation  is  not  known to  them,  whereas,  PW 5,  PW 6  and  PW 7  have 

admitted that Smt. Gitanjali Choudhury is the daughter of PW 5 & PW 6 and 

niece of PW 7 have admitted that for few months Smt. Gitanjali Choudhury was 

5



G.R. CASE NO. 643 of 2018

away from their house, but her shelter during that period is not known to them 

for which they registered a missing entry with the police. 

20. The  admission  of  the  prosecution  witnesses  that  the  accused  and  the 

complainant have not been residing together presently and the missing of Smt. 

Gitanjali Choudhury for a considerable period and during the relevant period as 

claimed by the complainant to have taken away by the accused go to establish 

that the versions of both the PW 1 & PW 4 are correct and true. Therefore, 

their versions are accepted.

21. It is nowhere claimed by the complainant that the accused married the victim 

Smt. Gitanjali Choudhury, in stead, she has alleged that the accused and Smt. 

Gitanjali Choudhury lived together at Goa. In this context, to authenticate the 

version of PW 1, the complainant,  the victim Smt. Gitanjali  Choudhury was 

summoned by this court. But she never appeared before this court to record 

her evidence. Her absence in the court to deposed in connection with this case 

in spite of summons and her being given birth to a baby as claimed by PW 1 go 

to establish that the accused and she co-habited and the baby was the result 

of their cohabitation. As they lived far away from Assam it is not possible for 

the complainant to prove their co-habitation with full proof. Yet, her deposition 

is  accepted  depending  on the  circumstances  that  Smt.  Gitanjali  Choudhury 

remained absent during the period as claimed by the complainant and there is 

nothing contradictory to the deposition of PW1. 

22. Now, we find that the agonies of the complainant compelled her to leave her 

matrimonial home. We find her agonies and steps taken to be logical on the 

ground that no woman can share her husband with another woman. This we 

believe,  falls  squarely  under  the  concept  of  mental  torture  causing  great 

danger to her life, because from and now onwards she will have to face all 

problems by her alone in her future life. 

23. Thus,  from  the  evidence  on  record,  we  find  that  the  prosecution  has 

successfully been able to establish the charge U/S 498(A) I.P.C. against the 

accused beyond all reasonable doubt. In the result, the accused is found guilty 

for commission of offence U/S 498(A) I.P.C. Hence, the accused is convicted 

U/S 498(A) I.P.C.
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24. The prosecution has failed to establish the charge U/S 494 I.P.C. against the 

accused beyond all reasonable doubt. In the result, the accused is not found 

guilty for the offence U/S 494 I.P.C. Hence, the accused Sri Hareswar Rabha is 

acquitted from the charge U/S 494 I.P.C. and set him at liberty.  

25. Heard the accused on the sentence. The accused pleaded mercy on the ground 

that he is the sole bread earner of his family and asked for forgiveness and 

prayed for leniency.

26. I have considered the nature of the offence and taken note of the absence of 

previous criminal antecedent of the accused person. The accused is above 21 

years of age and he has the capacity to understand the consequences of crime. 

Considering the gravity of the offence and the manner in which the same was 

committed, I am not inclined to give the benefit of the provisions of Probation 

of Offenders Act.  If the accused is let off scot free without awarding any 

sentence, the like minded offenders in the society would get encouragement to 

indulge in such sort of offences. Considering the facts and circumstances of the 

case, at the same time we are of the opinion that a lenient sentence of Simple  

Imprisonment and Fine would meet the ends of justice.

27. Accordingly,  accused  Sri  Hareswar  Rabha  is  sentenced  to  undergo  Simple 

Imprisonment for a period of six(6) months and to pay a fine of Rs. 5000/-

(Rupees five thousand) U/S 498(A) I.P.C., in default of the fine amount, the 

accused  shall  undergo  Simple  Imprisonment  for  another  period  of  one(1) 

month.

28. The previous period of detention of the accused, if any, shall be set off as per  

Section 428 Cr.P.C. 

29. On realization of the fine amount, the same shall be given to the victim.

30. Supply a free copy of the judgment to the convicted person.

Given under my hand and seal of this court on this 3rd day of April, 2019, at 

Udalguri, BTAD, Assam.     

                                                                 

      (Mridul Kumar  Saikia)
Dictated and corrected by me:         Chief Judicial Magistrate

        Udalguri, BTAD, Assam. 

(Mridul Kumar Saikia)
Chief Judicial Magistrate.  
Udalguri, BTAD, Assam.
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APPENDIX

A. Prosecution witnesses : PW 1-  Smt. Dipika Rabha(Complainant)

PW 2 – Sri Tilak Rabha

PW 3 – Smt. Jamuna Rabha

PW 4 – Sri Sanjila Sarania

PW 5 – Sri Prabin Choudhury

PW 6 – Smt. Jonali Choudhury

PW 7 – Sri Pranab Deka. 

B. Defence witness : Nil

C. Documents exhibited : Ext. 1 – Ejahar

(Mridul Kumar  Saikia)
Chief Judicial Magistrate

   Udalguri, BTAD, Assam. 

Transcribed and typed by me:

(T. D. Sarma/Stenographer).
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