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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Sri P. Saikia,  
      Sessions Judge,  
        Udalguri.  
 

Crl. Appeal No. 7/2017 

 

   Dipak Daimari...........................Accused/Appellant. 

     -Vs-  

   State of Assam…………...……………Respondent.  

Appearance :  

 For the appellants    : Mr. P. Sutradhar, Advocate. 

 For the respondent : Mr. R. Sarma, Addl. Public Prosecutor  

 Date of hearing      : 16.3.2019. 

 Date of judgment   : 10.4.2019. 

 

J U D G M E N T 

 

1. Being aggrieved by the conviction and sentence consequent thereupon 

the accused Dipak Daimari, appellant herein, seeks the annulment of the 

impugned judgment dated 30.11.2016 and order dated 3.3.2017 passed by 

the learned Assistant Sessions Judge, Udalguri in Sessions case No.109/2014 

convicting the accused/appellant U/S 25(1-A) Arms Act and sentencing him to 

undergo SI for 5 years and to pay fine of Rs.5000/-, in default, to further SI 

for 30 days while acquitted the co-accused persons Bipul Boro, Haita Boro, 

Jaleswar Boro, Atul Boro and Nareswar Boro. 

 

2. I have heard Mr. P Sutradhar, learned counsel for the 

accused/appellant and Mr. R. Sarma, learned Addl. P.P. for the State.  

 

3. Before proceeding further it is at this juncture  to advert briefly to the 

prosecution case as below:- 
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 The prosecution case traceable from the FIR dated 18.9.12 lodged by  

Lieutenant Colonel SAS Bassappa informing the Officer-In-Charge of Panery PS 

that the Army had received intelligence regarding presence of NDFB (anti-talk 

faction) in Simulguri village on 18.09.2012 in the night hours and a joint 

operation was launched by the Army and the police personnel from Tangla PS. 

The location of the militants was tracked down to the house of accused Athul 

Boro and raid was conducted. In course of raid three AK series rifles, magazine 

and live ammunition was found in possession of accused Dipak, whereas one 

AK series rifle, magazine and live ammunition were found with accused 

Jaleswar Boro. Other accused persons namely Bipul, Haita Boro, Atul Boro, 

Nareswar Boro and two female accomplice namely Smt. Asari and Smt. Gabeli 

were found with Dipak and Jaleswar and apprehended.  

 

4. On the basis of the FIR, the Officer-In-Charge of Panery PS registered a 

case vide Panery PS case No. 43/2012 u/S 120(B)/121/122 IPC read with 

Sections 25 (1-A) Arms Act and u/S 17/19 of Unlawful Activities (P) Act and 

launched the investigation of the case and on completion of the investigation 

laid the charge sheet against the accused/appellant Dipak Daimari  and other 

accused persons Bipul Boro, Haita Boro, Jaleswar Boro, Atul Boro and 

Nareswar Boro U/S 12 0 B IPC  R/W Sec. 25 (1-A) Arms Act.  

 

5. The prosecution examined as many as  ten witnesses and also 

examined two court witnesses in support of its case.  On the completion of the 

recording evidence of the prosecution witnesses, the statement of the  

accused/appellant and other accused persons U/S 313 Cr.P.C. were recorded 

to which they pleaded not guilty and adduced no defence witness. The learned 

trial court on consideration of the materials on record convicted and sentenced 

the accused/appellant while acquitted the other accused persons thereafter by 

the judgment and order impugned herein. 

 

6. Assailing the impugned judgment of conviction and sentence against 

the appellant/accused Mr. P. Sutradhar, learned counsel for the 

accused/appellant has persuasively argued that the evidence adduced by the 

prosecution if taken together does not prove the charge against the 
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accused/appellant due to various legal infirmities and, thereby, does not prove 

the charge against the accused/appellant beyond all reasonable doubt and, 

therefore, the impugned judgment and order, if allowed to stand will result in 

travesty in justice.  

 

7. In a bid to endorse the above, the learned counsel has taken us 

through the evidence of the prosecution witnesses in full. According to him, the 

so called interested official witnesses having contradicted to each other as 

regards search and recovery of the arms and ammunitions from the exclusive 

possession of the accused this not being supplemented by the independent 

witnesses who were also evidently not associated at the time of search and 

seizure, the substratum of the prosecution case was demolished thereby and, 

therefore, impugned judgment and order ought to be set aside. He has further 

contended  that the accused/appellant ought not to have been convicted on 

the basis of the inconsistent and incoherent evidence of the prosecution 

witnesses when all other accused persons have been acquitted on benefit of 

doubt. It has also been put forth by the learned counsel for the 

accused/appellant by putting a deep dent on the testimony of the informant 

(PW7) who made search and seizure which resulted the recovery of 4 AK series 

rifles, magazine and ammunitions. It has been argued that if his evidence is 

taken into consideration in its entirety with proper perspective no prudent man 

would accept his evidence, particularly when in cross-examination  he has 

revealed that there was cluster of houses belonging to the accused Dipak 

Daimary and his relatives and he had raided 4/5 houses and in that view of the 

matter the testimony of this witness (PW7) that the accused Dipak Daimari 

was the principal accused from whose possession the first AK rifle was 

recovered and other weapons were recovered from the nearby area. He is not 

at all plausible inasmuch as it is beyond comprehension as to how this witness 

has termed the accused Dipak Daimari as the principal accused only when one 

AK 47 rifle was alleged to have been recovered from his possession in the face 

of antithetical evidence adduced by PW1 who is another military officer who 

accompanied  PW7 (the first informant). PW1 has stated that they conducted 

house search in the house of Athol Boro wherefrom AK series rifle was found 

alongwith arms and ammunitions.  
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8. By hammering the hallmark of the credential of the evidence of these 

two important witnesses namely, PW1 and PW7, it has been argued by the 

learned counsel that so far as regards recovery of seizure of arms and 

ammunitions from the possession of accused Dipak Daimari is not only self 

contradictory but also mutually contradictory to each other to prove the 

recovery of the seized weapons from the accused Dipak Daimari in the given 

facts and circumstances of the case. In continuation of his argument it has 

been submitted by the learned counsel that the learned trial court has 

committed grave error in law and facts while appreciating the testimony of the 

prosecution witnesses by relying on some decisions of the Hon‟ble Apex Court 

in the judgment by culling out some sentences from here and there divorce 

from the context thereof to suit the present case for convicting and sentencing 

the accused/appellant is tantamount to travesty of justice. In support of his 

argument the learned counsel relied on the decisions rendered in:- 

(1) Salim Akhtar @ Mota Vs State of Uttar Pradesh reported in 2003(3) SCR        

470. 

(2) Sahib Aingh Vs. State of Punjab, AIR 1997, SC 2417. 

(3) Jasbir Singh Vs State of Punjab, AIR 1998 SC 1660. 

(4) Ram Kumar Vs State (NCT) AIR 1999 SC 2259. 

(5) Prasad Ramakant Khade Vs State of Maharastra 1999 SCC (Cri) 1487. 

(6) Bilal Ahmed Kaloo Vs State of Abdhra Pradesh, 1997 (7) SCC 431. 

(7) Smti. Luithukla Vs Rishang Keishing and others (1988) 2 GLR 159. 

(8) Md. Moinul Hoque Vs the State of Assam, Gauhati High Court‟s  

     Crl. Revn.     No.269/2004.  

(9) Akmal Ahmed Vs State of Delhi 1999 SCC (Cri) 425. 

 

9. The learned Additional P.P., Mr. R. Sarma in refutation has argued that 

the evidence of the prosecution witnesses if cumulatively assessed prove the 

guilt of the appellant/accused and, therefore, the impugned judgment and 

order do not suffer from any perversity and, therefore, the same are 

sustainable in law. According to him, the corroborative evidence on the record 

proving the guilt of the accused is not liable to be set aside and, therefore, the 

conviction and sentence recorded by the learned trial court does not warrant 

interference in the interest of justice. 
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10. Before adverting to the rival contention it would be appropriate to make 

a brief survey of the evidence on record.  

 

11. PW1, Captain Vivek Sarmah has testified to the effect on 26.9.14 that 

on 18.9.12 he was a member of a party led by Lieutenant Colonel S.A.S 

Basappa. On specific inputs of their army personnel along with police personnel 

of Tangla PS tracked  the movement  of some militants and conducted house 

search in the house of Athol Boro. In that house there were two male persons 

and two female persons. They asked the females to come out from the house 

but they were reluctant. Ultimately the house search  was conducted and AK 

series riles were found in that house with live ammunitions. Subsequently joint 

team of army and police conducted raid in one more house and seized one AK 

series rifle and some live ammunition including mobile phone, SIM cards etc. 

During the raid the SDPO, Nirupam Hazarika and the Additional Superintendent 

of Police were also present. After recovery of the prohibited weapons they had 

detained some persons with that weapons and they were kept in the Tangla PS 

in that night for security purpose. The Lieutenant Colonel filed the formal FIR 

alongwith seizure list. Ext.1 is the FIR and Ext.1(1) is t he signature of SAS 

Basappa which was recognised.  

 

12. In further examination in-chief on 4.12.14 he has stated that he 

recognised two of the accused namely, Dipak Daimari and Haitha Boro present 

in the dock. Arms and ammunition were recovered from their house. Then 

another AK series rifle was recovered from another house but he does not 

remember his name or face. 

 

13. In cross-examination he has disclosed that no Executive Magistrate 

accompanied the joint raid conducted by the Assam Police and army. No lady 

police personnel or local lady member was present when the house was raided. 

He does not remember as to whether AK rifles contained any identification 

marks or not. They apprehended the male persons numbering six  and asked 

the Gaonburah to take the two ladies found inside the house to the local police 

station next date. He has denied that he did not state before  the I.O. that  
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Additional SP and SDPO was also present at the time of raid. He has not seen 

the arms and ammunition seized by them in the court and he was also not a 

seizure witness.  

 

14. PW2, HV Deben Ch. Gohain is the Ballistic expert. According to h is 

evidence on 14.11.12 he received sealed packet from SDPO, Bhergaon. On 

opening the package he found 2 AK 47 rifles, 2 AK 56 rifles with 56 round of 

ammunition. On examination of the prohibited weapons he found them to be 

serviceable and the ammunitions to be live. Ext.2 is his expert opinion and 

Ext.2(1) is his signature.  

 

15. In cross-examination he has revealed that sealed package containing 

the mark of S.D.P.O., Bhergaon. 

 

16. PW3, UBC Anuwar Husain has deposed in his evidence that the Captain 

Vivek Sarmah is known to him. In September,2012 he was posted at Tangla 

PS. At the material time he accompanied  the army party  to conduct raid in 

village Simaluguri. In the house of Dipak Daimari 3 AK series rifles were found. 

Thereafter, about 300 meters away in another house one AK series rifle was 

found but he does not remember exactly the name of the person from whose 

house another AK series rifle was recovered but he was most probably accused 

Joleswar Boro. He does remember that from the house of Dipak and his 

brother, 3 AK rifles was seized. Within five minutes of the recovery SDPO, 

Bhergaon, N. Hazarika also arrived at the scene as per his telephone call at the 

time of raid. Later arms and ammunition were handed over to O/C, Panery PS 

for safe custody. Dipak and his brother and 2/3 more boys were handed over 

to the police.  

 

17. In cross-examination he has stated that Simalguri village falls under 

Panery police station and during that time he was attached with Tangla police 

station. He does not know whether I.O. has seized the command that he had 

returned to the Tangla police station. He is not a seizure witness and he has 

not seen the Arms and ammunition in the court. He denied the defence 

suggestion that he has not informed the SDPO about the matter on phone.  
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18. PW4 is HV Pabindra Singh. According to his evidence on 18.09.2012 Lt. 

Colonel SAS Basappa of his regiment led an operation at Simoluguri village in 

Harisinga PS. Captain Vivek Sarmah and another officer was associated with 

that Army party. Together with Assam police they conducted a raid in two 

houses at Simoluguri village and they arrested six male persons. There were 

also two female persons, who were immediately handed over to the police. 

During the raid they recovered 4 AK series rifles. From one house 3 AK series 

was recovered and from another house one more AK series rifles was found. 

There were also 3  magazine and live ammunition seized in the raid. From 

these six persons the AK series rifles, magazine, ammunition etc were 

recovered. He has seen those AK 56 series rifles which had been recovered in 

the raid from the accused persons on that day. He knows the signature of Lt. 

Colonel SAS Basappa. Ext. 1 is the FIR filed by him and Exhibit 1(1) is his 

signature.  

 

19. In cross-examination he has disclosed that there was no Executive 

Magistrate with them when they conducted the operation. There were no lady 

police personnel with them. There were about 12/13 army personnel including 

officers. He had not noted any number when the rifles were seized on that day 

and he also did not put his signature therein. He was in the outside cordon of 

the house at the time of the raid without entering the house inside. He has 

denied the defence suggestion that the seized rifles, ammunitions and 

magazine were not recovered from the accused persons and he was the part of 

the raid. 

 

20. PW5 Kanak Boro is Gaonburah of village Simaluguri as well as 

independent seizure witness. As per his oral account the accused persons are 

his co-villagers. The incident took place in 2012. One night the army had 

raided their village and recovered several weapons. After the recovery of the 

weapons they had collected those weapons in the compound of the accused 

Dipak Daimari. Then they called him and other villagers. He saw the weapons 

and saw the accused Pipak Daimary and other accused had been apprehended 

by the army. Accused Athal Boro is the elder brother of the accused Dipak 
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Daimary. Haitha and Bipul are the younger brothers of the accused Dipak 

Daimary while other accused lives near the house of accused Dipak. Next 

morning he went to Tangla police station where the formal seizure of weapons 

were made. Army personnel had also seized one motor cycle (Hero 'Honda). 

Exhibit 2 is the seizure list prepared by police and Exhibit 2 (1) is his signature.  

 

21. In cross-examination he has stated that he had not tell the police that 

he saw the weapons being assembled in the compound of the accused Dipak 

Daimari by the army personnel. There is electricity in their village but at the 

time while the army raided the village there was load shedding. He had not 

seen from whose house and from which place the weapons were recovered by 

the army personnel. Some of the accused are cultivators, some are daily wage 

earner. Their village falls under Panery PS but the accused were taken and 

kept at Tangla PS. He did not recognise what type of weapon was seized that 

night.  

 

22. PW6, Haren Ch. Boro is another seizure witness. As per his version in 

the year 2012 the incident had occurred. At the material time one night the 

army personnel knocked at his door and asked him to come out. They took him 

to the compound of the accused Dipak Daimary and showed him the weapons 

which had been arranged in the compound in the house of the accused Dipak. 

Next day he went to the Tangla PS and he signed one document. Exhibit 2 is 

the seizure list and Exhibit 2 (2) is hia signature.  

 

23. In cross-examination he has stated that he does not know what type of 

weapons was seized by the army personnel as they did not allow him to go 

near the weapons nor does he know from where those weapons were 

recovered and he signed exhibit 2 in the Tangla PS.  

 

24. PW7, Colonel SAS Basappa is the first informant of the case who set the 

criminal law in motion as regards the incident. In his testification it is unfolded 

that he lodged the FIR Ext.1, wherein Ext.1(1) is his signature. The incident 

took place on 18.09.2012 in the evening hours. At that time he was posted at 

Borangajuli Army camp in Udalguri district. Acting on intelligence input their 
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regiment and Assam police raided the village named Simaluguri near Panery. 

Some houses and the area near those houses of which hard intelligence input 

was available were searched and in the process several weapons were 

recovered. He has seen those weapons in the Court. Material Exhibit A, B, C & 

D are the seized weapons recovered on that day. Magazine of AK 56 rifles, 

other ammunition, one grenade, mobile phones, SIM cards etc, were also 

recovered by their team. Accused Dipak Daimari was the principal accused in 

this case from whose possession the first AK rifle was recovered. Other 

weapons were recovered from nearby area. According to their sources and also 

according to senior officer of Assam police Dipak Daimari earlier also was 

involved with NDFB. His four brothers and two women family members were 

apprehended by them who reside nearby. After apprehension they handed 

over the accused persons and the two ladies along with arms and ammunition 

to the Tangla PS. He had prepared the two seizure memo. Captain Vivek 

Sarmah and SDPO Nirupam Hazarika also joined in that operation. In the FIR 

he has mentioned the arms and ammunition seized specifically and the name 

of the five male accused persons apprehended. Thereafter the police officer 

conducted investigation and formally prepared the seizure list in his presence. 

Exhibit 2 is the seizure list and exhibit 2 (3) is his signature. Exhibit 4 & 5 are 

the two seizure memo prepared by him and Exhibit 4(1) and 5(1) are his 

signatures. Exhibit 6 is the document showing handing over of weapons to 

Assam Police and Exhibit 6(1) is his signature.  

 

25. In cross-examination he has divulged that he is fully conversant with 

the content of the FIR. No Executive Magistrate accompanied them during the 

operation. No lady personnel were present during the operation. Two officers 

including himself, one JCO and 16 other ranks were part of the Army team that 

conducted the operation. There was also one policeman. Later on other police 

personnel and SDPO joined him. He does not remember the registration 

numbers of any of the weapons seized but he does remember that there were 

two AK 47 rifles and two AK 56 rifles and also remembered that there was 57 

round of live ammunition. There was also one grenade and other weapons. 

They had not sealed the weapon before handing it to police. They handed over 

the arms and ammunition in the condition in which they were seized. There 
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was cluster of houses belonging to accused Dipak and his relatives. As far as 

he remembers they had raided 4/5 houses. Some civilian accompanied the 

Army and identified the house of accused Dipak but he does not remember his 

name. In the FIR  and in the seizure list there is no mention of recovery of 

grenade. He does not remember whether he told the I.O. that SDPO, N. 

Hazarika later on joined the operation. He has denied the suggestion that no 

prohibited arms and ammunition was recovered from accused Dipak and other 

accused persons. He has denied the defence suggestion that police and army 

personnel had planted the weapons and filed this false case. In the seizure 

memo marked as Ext.4 and 5 there is thumb impression, but it is not specified 

as to whose thumb impression it is. 

 

26. PW8, Ganesh Boro turned hostile. Before declaring him as hostile 

witness with the permission of the court this witness has stated that he came 

to know about the matter next day that army personnel had come to their 

village late night and apprehended some persons. On hearing this he went to 

the police station alongwith other villagers.  

 

27. During cross-examination by the prosecution he has denied that he had 

made statement before the police that he was called by the army personnel 

late in the night itself and saw that the army personnel had apprehended the 

accused Dipak Daimari, Haitha Boro, Bipul Boro, Atul Boro and co-villager 

Jaleswar and Naleswar. He told the police that accused Dipak and Haitha told 

him that being Ex-BLT cadre they had kept AK series rifle with ammunition in 

their home and that Dipak told him that he had kept 4 AK 56 rifles with 

ammunition in his house and compound and that Haitha told him that he had 

kept 3 AK 56 rifles with ammunition inside his house and that one AK 56 rifle 

was recovered from the house of the accused Jaleswar.   

 

28. In cross-examination by defence he has revealed that he came to know 

about the matter on the next day and when he had gone to Tangla PS he saw 

the accused persons and before that he did not know about the matter. He 

had neither seen the AK 56 rifles with ammunition in the police station nor did 

he know from whom those AK 56 rifles and ammunitions were recovered. 
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Police personnel also did not show him any weapon and he was not asked 

anything by the I.O. 

 

29 . PW9 is the other hostile witness. It is his evidence before declaring him 

as a hostile that accused persons are known to him. About 3 years ago the 

incident took place as army personnel had come to their village late in the 

night and apprehended some persons. At that time he was the president of 

Village Development Council of Simalguri village. Having come to know that 

these boys from the village had been picked up and detained at the Tangla PS, 

he went to the Tangla police station along with other villagers. He also signed 

two seizure memos. Exhibit 4 and Exhibit 5 are the two seizure memos and 

Exhibit 4 (2) and Exhibit 5 (2) are his signatures.  

 

30. During cross-examination by the prosecution he has divulged that he 

had not stated before the police that late in the night when he heard hulla he 

came out and saw that the army personnel had apprehended the six accused 

persons and that he heard from Dipak that being Ex-BLT cadre he had kept 4 

AK 56 series rifles with ammunition in his home and compound and that he 

told the police that 3 AK 56 rifles was kept in the house of Haitha and one in 

the house of Jaleswar and that he also told the police that Haitha and Jaleswar 

confessed before him and other villagers that they had kept the weapon in 

their home. He had not seen the weapon and signed the seizure list.  

 

31. In cross-examination by the defence he has stated that the army 

personnel had not taken him along with them at the time of conducting the 

raid so he does not know anything about what transpired in the night. He 

signed Exhibit 4 and 5 at the police station. He did not read those documents 

before signing them. He does not know as to wherefrom and from whom the 

weapon and ammunition was recovered. In the night he was not at the place 

of occurrence and so he does not know as to from whom the weapons and 

ammunitions were recovered. 

 

32. PW10, Khagendra Nath is the I.O. of the case. It is his evidence that on 

19.09.2012 he was working as second OC at Panery PS and on that day due to 
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absence of O/C he was in-charge of the police station. That day at about 2 PM 

Lieutenant Colonel S. A S. Basappa of 159 Field Regiment of Indian Army filed 

an FIR before him stating, inter-alia, that the Army and Tangla police in a joint 

operation had recovered substantive arms and ammunition from Dipak 

Daimari, Bipul Boro, Haitha Boro, Joleswar Boro, Atul Boro, Nareswar Boro, 

Asari Boro and Kaberi. The arms and ammunition were handed over to him. 

Accordingly he seized those weapons and prepared a seizure list. He also took 

control of the seizure memo and other documents prepared by the Army. He 

recorded the statement of army personnel and other local witnesses including 

the Gaonbura. He had sent the arms to the expert for examination. After 

obtaining the prosecution sanction from the District Magistrate he filed the 

charge sheet vide CS No. 12/13 dated 13.04.2013 U/S 25 (l- A) Arms act read 

with Section 120 B IPC. Exhibit 1 is the FIR and Exhibit 1 (2) is his signature. 

Exhibit 2 is the seizure list and Exhibit 2 (4) is his signature. Exhibit 5 is the 

seizure memo and Exhibit 5 (3) is his signature. Exhibit 6 is handing over and 

Exhibit 6 (2) is his signature. Exhibit 7 is the charge-sheet and Exhibit 7 (1) is 

his signature.  

 

33. In cross-examination  he has stated that the weapons were recovered 

on the night of 18.09.2012. The place from where the weapons were 

recovered falls under Panery PS. No personnel from Panery police station were 

present during that operation. The army personnel had not sealed the 

weapons after its recovery. The seizure memo did not contain any forwarding 

letter but the seizure is mentioned in the FIR. The seizure memo mentioned 

what type of weapon were seized but did not specifically point out the 

manufacturing or identification marks etc. He seized the weapon and prepared 

the seizure list at about 3:30 PM. There were four (4) AK 56 rifles. No 

explosive substance was recovered. After seizure he had kept the arms and 

ammunitions at police station. He brought the weapon on the next day to the 

CJM Court at Udalguri. He had sent the weapon to the expert at 12 AP Bn. 

through office of the SDPO, Bhergaon. Captain Vivek Srama had only told him 

that police personnel from Tangla PS had gone but had not specifically said 

that SDPO and Addl. SP had also gone in that operation. He has not made the 
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O/C Tangla PS as witness in this case. He has not made SDPO and Addl. SP as 

witness in this case.  

 

34. He recorded the statement of witnesses in this case including Ganesh 

Soro and Nabin Bora. Exhibit A is the statement of Ganesh Bora recorded by 

him and Exhibit A (1) is his signature. He has confirmed the statement made 

by Ganesh Boro marked as Ext.A. The  statement of Nabin Boro was also 

recorded by him. He has confirmed the statement made before him by Nabin 

Boro marked as Ext.B.  

 

35. In cross-examination he has denied the suggestion that Ganesh Boro 

and Nabin Boro had not told him to the facts which he had stated in the Court. 

He also denied the suggestion that Ganesh Boro and Nabin Boro were not 

present when the Arms and ammunition was recovered and that he has 

manufactured the statements of Ganesh Boro and Nabin Boro.  

 

36. CW1, Chandra Kumar Baruah is another police officer. As per his 

evidence on on 18.09.2012 he was posted at Tangla PS as an O/C. He 

recognized the accused person in the dock. On that day Lieutenant Colonel SS 

Basappa came to him and requested for a guide so that he can conduct 

specific operation. Accordingly he provided him with UB constable Anuwar 

Hussain Mandal. He came to know that at a place namely Simalguri under 

Panery PS the army personnel were able to recover several AK series rifles and 

huge quantity on live ammunition. At that time the Circle Inspector of Tangla 

PS Inspector Bora and SDPO, Bhergaon N. Hazarika arrived at the scene. Then 

they apprehended the accused persons and seized the weapons and 

ammunitions and brought them to Tangla PS for safe custody. Thereafter, a 

police case was registered at Panery PS. The accused persons and the 

weapons were handed over to Panery PS.  

 

37. In cross-examination he has stated that he had not gone to the place of 

occurrence. Simalguri village falls under Panery PS. The IO has not seized the 

command/order issued to Anwuar Hussain Mandal by which he was directed to 

go with the army personnel. The arms were not handed over to me as I have 
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not gone to the place of occurrence. He cannot say from whose possession and 

from whose house the arms and ammunitions were recovered.  

 

38. CW2, Nirupam Hazarikia has deposed to the effect that on 18.09.2012 

he was working as SDPO at Bhergaon. His jurisdiction includes Panery PS and 

Tangla PS. After the operation in which the arms and ammunitions were 

recovered was completed, he was informed by someone of that village about 

the operation. As such, he went there to the village Simalguri and he saw that 

in one compound the army personnel had laid all the weapons seized including 

4 AK 56 rifles. Thereafter, six persons were brought to Tangla PS and arms and 

ammunitions was also kept overnight at Tangla PS for safety.  He has 

forgotten of face of the accused persons detained by the army that night. Next 

day a police case was filed at Panery PS  

 

39. In cross-examination he has stated that he had gone to the place of 

occurrence on 18.09.2012 after the seizure of the weapon was complete. He 

cannot say from whose possession the prohibited arms and ammunitions were 

recovered.  

 

40. In the present case the entire case of the prosecution reels round the 

statements of five main witnesses. They are Vivek Sarmah (PW1), Anowar 

Hussain (PW3), Kanak Boro (PW5), Haren Ch. Boro (PW6), SAS Basappa 

(PW7), Chandra Kumar Baruah (CW1) and Nirupam Hazarika (CW2). 

 

41. According to PW1, Captain Vivek Sarmah on 18.9.12 he was a member 

of a party led by Lieutenant Colonel S.A.S Basappa (PW7) with police personnel 

from Tangla PS on specific inputs tracking of movement  of some militants and 

conducted house search in the house of Athol Boro. In that house there were 

two male persons and two female persons. On being conducted house search 

AK series riles were found in that house with live ammunitions. Subsequently 

joint team of army and police also conducted raid in one more house and 

seized one AK series rifle and some live ammunitions including mobile phone, 

SIM cards etc. During the raid the SDPO, Nirupam Hazarika and the Additional 

Superintendent of Police were also present. However, in further examination 
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in-chief, which was recorded subsequently, on 4.12.14 he has stated that he 

recognised two of the accused namely, Dipak Daimari and Haitha Boro present 

in the dock. Arms and ammunition were recovered from their house. Thus, it 

appears that there is serious contradiction in the testimony of PW1 in the chief 

examination itself as when he was initially examined on 18.9.12 he 

categorically stated that AK series rifles with ammunitions were found in the 

house of Athol Boro but on his subsequent examination in-chief on 4.12.14 he 

improved his version and deposed to the effect that the arms and ammunitions 

were recovered from the house of Dipak Daimari and Haitha Boro. In cross-

examination he has admitted that no Executive Magistrate accompanied the 

joint raid conducted by the Assam Police and army and he does not remember 

as to whether AK rifles contained any identification marks or not.  

 

42. As this witness has given different statements in different stages and 

having found his statement self contradictory one and he being not the seizure 

witness his evidence is found  to be not reliable as to from whose possession 

the arms and ammunitions were recovered in absence of corroboration from 

other main witness PW7, SAS Basappa, who is not only the first informant of 

the case but also led the army team to conduct raid at the place of occurrence 

on specific tip off as regards movement of militants in that area.  

 

43. It is in this backdrop if we assiduously appraise his evidence it would 

reveal from his testification that he lodged the FIR Ext.1. Ext.1(1) is his 

signature. According to his evidence, the incident took place on 18.09.2012 in 

the evening hours. Acting on intelligence input their regiment and Assam police 

being led by him raided the village Simaluguri near Panery. Some houses and 

the area near those houses of which hard intelligence input was available 

search were conducted and in the process several weapons were recovered. 

He has identified the weapons as Material Exhibit A, B, C & D which were 

seized vide seizure list Ext.2 and Ext.2(3) is his signature. This witness has 

further exhibited two seizure memos prepared by him vide Ext.4 and Ext.5. He 

has further stated that  accused Dipak Daimari was the principal accused in 

this case from whose possession the first AK rifle was recovered whereby other 

weapons were recovered from nearby area. It is evident from the testimony of 
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this prime witness (PW7) that he has not categorically and specifically 

disclosed in his evidence as to recovery of the seized AK 47 rifle from the 

exclusive possession of the accused as it is nowhere in his evidence stated as 

to from which place the first AK series rifle  was recovered from the accused 

Dipak Daimari and how he became certain to designate the accused Dipak 

Daimari was the principal accused in this case. That apart, his evidence is not 

specific as to wherefrom the other three AK rifles were recovered. Equally 

important to notice the evidence of this witness in additional cross-examination 

where he has divulged that he  does not remember the registration numbers of 

any of the weapons seized but he does remember that there were two AK 47 

rifles and two AK 56 rifles alongwith 57 round of live ammunition and one 

grenade and other weapons recovered at the place of occurrence. They had 

not sealed the weapons before handing it to police. There was cluster of 

houses belonging to accused Dipak and his relatives and as far as he 

remembered they had raided 4/5 houses. He has again admitted in his cross-

examination that in the FIR and in the seizure list there is no mention of 

recovery of grenade. He also does not remember whether he told the I.O. that 

SDPO, N. Hazarika later on joined the operation. It is also admitted by him that 

though he prepared seizure memo Ext.4 and 5 and took thumb impression 

therein, but it is not specified as to whose thumb impression it is. 

 

44. As a result of glaring contradictions touching the core of the matter as 

to the manner in which the search and seizure was made that too without 

disclosing as to whether the weapons were recovered from the exclusive 

possession  of the accused Dipak Daimari coupled with the material 

discrepancy as to the identity of arms and ammunitions recovered and seized 

at the place of occurrence with that of the seizure list Ext.2 an inference can 

be drawn as to the question of search, recovery and seizure of the weapons 

from the exclusive possession of the accused Dipak Daimari so much so that 

Ext.2, seizure list would demonstrate that as many as four numbers of AK 57, 

7.62mm rifles were seized by him, whereas, in his deposition in cross-

examination he has empathically stated that there were two AK 57 rifles and 

two AK 47 rifles seized by him.  
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45. At this juncture, it is apt to allude that in a case of recovery of arms 

and ammunitions from the exclusive and physical possession of the accused is 

sine qua non for recording findings of conviction against an offender booked 

under the Act.  

46. To recite precisely, the term “possession” has been judicially construed 

to mean, in various decisions, as under:— 

„Possession implies dominion and consciousness in the mind of the person 

having dominion over an object that he has it and that he can exercise it. 

Possession must be conscious and intelligent possession and not merely the 

physical presence of the accused in proximity or even in close proximity to 

the object. 

(See in this connection Dula Singh v. Emperor, AIR 1928 Lahore 272 : 

(1928 (29) Cri LJ 481), Kuldip Chand v. Emperor, AIR 1934 Lahore 

718 : (1935 (36) Cri LJ 300), Sunder Singh v. Emperor, AIR 1936 Lahore 

738). 

 

47. The Apex Court in Supdt. and L.R v. Anil Kumar Bhunja, (1979) 4 

SCC 274 : (1979 Cri LJ 1390), observed that the test for determining 

“whether a person is in possession of anything is whether he is in general 

control of it.”  

48. The Apex Court, after examining Salmond's jurisprudence and other 

earlier decisions rendered by the Court, observed thus (at pp 1392-93 of Cri 

LJ):— 

 „Possession‟ is a polymorphous term which may have different meanings in 

different contexts. It is impossible to work out a completely logical and 

precise definition of „possession‟ uniformally applicable to all situations in 

the contexts of all statutes. Dias and Hughes in their book on Jurisprudence 

say that if a topic ever suffered from too much theorising it is that of 

„possession‟. Much of this difficulty and confusion is (as pointed out in 

Salmond's Jurisprudence, 12th Ed. 1966) caused by the fact that possession 

is not purely a legal concept. „Possession‟, implies a right and a fact; the 

file:///C:\judgement\in\56e12787607dba389661f5af
file:///C:\judgement\in\5609abdce4b014971140d74d
file:///C:\judgement\in\5609abdce4b014971140d74d
file:///C:\judgement\in\5609abdce4b014971140d74d
file:///C:\judgement\in\5609abdce4b014971140d74d
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right to enjoy annexed to the right of property and the fact of the real 

intention. It involves power of control and intent to control. (See Dias and 

Hughes, 11 Ed.) 

49. According to Pollock and Wright, when a person is in such a relation 

to a thing that, so far as regards the thing, he can assume, exercise or resume 

manual control of it at pleasure, and so far as regards other persons, the thing 

is under the protection of his personal presence, or in or on a house or land 

occupied by him or in any receptacle belonging to him and under his control, 

he is in physical possession of the thing. 

50.  While recognising that „possession‟ is not a purely legal concept but also 

a matter of fact, Salmond (12 Ed. page 52) describes „possession, in fact”, as a 

relationship between a person and a thing. According to the learned author the 

test for determining „whether a person is in possession of anything is whether 

he is in general control of it‟. 

51.  In Gunwantilal v. State of M.P (1973) 1 SCR 508 : (1972 Cri LJ 

1187), the Apex Court while noting that the concept of possession is not easy 

to comprehend, held that, in the context of Section 25(a) of the Arms Act, 

1959, the possession of a firearm must have, firstly, the element of 

consciousness or knowledge of that possession in the person charged with 

such offence, and secondly, he has either the actual physical possession of 

the firearm, or where he has not such physical possession, he has 

nonetheless a power or control over that weapon. It was further recognized 

that whether or not the accused had such control or dominion to constitute 

his possession of the firearm, is a question of fact depending on the facts of 

each case. In that connection, it was observed (at p. 1189 of Cri LJ): 

 In any disputed question of possession, specific facts submitted or 

proved will alone establish the existence of the de facto relation of control 

or the dominion of the person over it necessary to determine whether that 

person was or was not in possession of the thing in question.” 

52. Now if we revert to the evidence of PW1 and PW7 qua this aspect of 

the matter available on record admittedly there is no categorical and 

convincing evidence to firmly establish that whether the accused Dipak Daimari 

file:///C:\judgement\in\5609ab87e4b014971140caa5
file:///C:\act\in\5a979d944a93263ca60b70a3%235a97a6d54a93264050a31aa9
file:///C:\act\in\5a979d944a93263ca60b70a3%235a97a6d54a93264050a31aa9
file:///C:\act\in\5a979d944a93263ca60b70a3%235a97a6d54a93264050a31aa9
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was in actual physical possession of the fire arms and whether he had such 

dominion and control over the weapons though not in physical possession 

inasmuch as this witness have revealed that in the house of Athol, Haitha and 

accused Dipak Daimari were found with arms and ammunitions meaning 

thereby that there is no clinching and conclusive proof that the house in 

question belongs to the accused Dipak Daimari and none else. No other 

evidence is produced to evince that it is the accused Dipak Daimari was the 

exclusive owner of the house and the other persons who were found alongwith 

him at the time of recovery of arms had nothing to do therewith. 

 

53. The learned trial court without considering the question of possession in 

correct perspective in the light of the judgment in  Gunwantilal (Supra) has 

come to a conclusion on the basis of his own surmise and conjecture to hold 

that in the case in hand accused Dipak Daimari, Haitha, Athol Boro and Bipul 

were living  in one house, they are brothers and from their house AK rifles 

were recovered and the evidence of PW1, PW3, PW4 and PW7 are consistent 

on this point when he has again proceeded to record another conclusion 

mutually contradicting to each other in para 48 of the judgment that Colonel 

SAS Basappa (PW7) does not specifically implicate the accused Haitha Boro, 

Atul Boro or Bipul Boro and  PW1 has stated that in the house of Atul Boro, 

accused Haitha Boro and Dipak Daimari were found with arms and 

ammunitions and that PW3 names only accused Dipak Daimari as the 

possessor of the arms and ammunition whereas PW4 states that the six 

accused were occupant of the two houses from where arms and ammunitions 

were recovered and in that view of the matter the benefit of doubt ought to be 

given to accused persons namely, Haitha Boro, Atul Boro and Bipul Boro for in 

sufficient evidence against them and in the same breath, he has held that 

there is more than sufficient material against accused Dipak Daimari of 

possessing prohibited arms and therefore he is held guilty under Section 25 

(1A) of the Arms Act is vitiated due to perversity of improper appreciation of 

evidence on record to hold the accused Dipak Daimari alone guilty  of 

possessing prohibited arms when there is no exclusive evidence in the 

testimony of the aforesaid witnesses whereby and whether it can be safely 

inferred that accused Dipak Daimari possessed prohibited arms and recovered 
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from his exclusive and conscious possession. What is also significant to note 

that none of the witnesses of the case have revealed that accused Dipak 

Daimari and his brothers Haitha Boro, Atul Boro and Bipul Boro were living in 

one house. Further more, the seizure memo relied on by the learned trial court 

also do not show that arms and ammunitions were recovered from the house 

belonging to accused/appellant and other accused persons. 

 

54. What is also equally important to note that independent witnesses 

PW8Ganesh Boro and PW9, Nabin Boro have not supported the search and 

seizure  of the recovery of arms and ammunitions from the possession of the 

accused/appellant at the recovery site as they have stated in point blank that 

they had signed the seizure list at the police station  and they have further 

stated that after the recovery of the arms and ammunitions called them where 

the weapons have been assembled in the compound of accused Dipak Daimari. 

In this regard the evidence of PW1, Captain Vevek Sarmah who had also taken 

part in the operation of search and seizure has not raised any whisper about 

the presence of independent witnesses at the time of conducting search and 

seizure at the place of occurrence. However, this witness stated that during the 

raid SDPO, N. Hazarika (CW2) also joined in that operation but PW7 has stated 

in cross-examination that some civilian accompanied the army identified the 

house of Dipak Daimari but he does not remember the name. On the other 

hand PW10 has admitted that arms and ammunitions on being handed over to 

him by PW7, Colonel SAS Basappa he seized those weapons and prepared a 

seizure list. Thus it is amply evident that seizure witnesses PW 5 and PW6 were 

not associated at the time of raid and eventual recovery of seizure of the 

unauthorised weapons at the site. Had PW7, Colonel SAS Basappa, the 

informant of the case, associated the independent witnesses of the locality at 

the time of search and seizure he could have identified the civilian who 

identified the house of the accused Dipak Daimari and cited him as a seizure 

witness.  

 

55. Another glaring discrepancy in the testimony of PW1 and PW7 which 

has rendered the search and seizure of unauthorised weapon and ammunitions 

from the exclusive possession of the accused Dipak Daimari as doubtful one in 
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view of the fact that though they have stated that SDPO, Nirupam Hazarika 

(CW2) joined in that operation is belied by the testimony of the SDPO, 

Nirupam Hazarika (CW2). This witness has stated in no uncertain terms in 

cross-examination that arms and ammunitions were not handed over to him as 

he had not gone to the place of occurrence and, therefore, he cannot say from 

whose possession and from whose house the arms and ammunitions were 

recovered.  

56. No doubt there is no legal proposition that evidence of police officials 

unless supported by independent evidence is unworthy of acceptance. 

Evidence of police witnesses cannot be discarded merely on the ground that 

they belong to police force and interested in the investigation and their desire 

to see the success of the case. Prudence however requires that the evidence of 

police officials who are interested in the outcome of the result of the case 

needs to be carefully scrutinized and independently appreciated. Mere fact that 

they are police officials does not by itself give rise to any doubt about their 

creditworthiness. 

57.  Observing that no infirmity is attached to the testimony of police 

officials merely because they belong to police force and that conviction can be 

based on the testimony of police officials in Girja Prasad (dead) by LRs. vs. 

State of M.P., AIR 2007 SCW 5589 = (2007) 7 SCC 625, it was held as 

under:- 

 In our judgment, the above proposition does not lay down correct 

law on the point. It is well-settled that credibility of witness has to be tested 

on the touchstone of truthfulness and trustworthiness. It is quite possible 

that in a given case, a Court of Law may not base conviction solely on the 

evidence of Complainant or a Police Official but it is not the law that police 

witnesses should not be relied upon and their evidence cannot be accepted 

unless it is corroborated in material particulars by other independent 

evidence. The presumption that every person acts honestly applies as much 

in favour of a Police Official as any other person. No infirmity attaches to the 

testimony of Police Officials merely because they belong to Police Force. 

There is no rule of law which lays down that no conviction can be recorded 

on the testimony of Police Officials even if such evidence is otherwise 
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reliable and trustworthy. The rule of prudence may require more careful 

scrutiny of their evidence. But, if the Court is convinced that what was 

stated by a witness has a ring of truth, conviction can be based on such 

evidence. 

58. It is not necessary to refer to various decisions on the point. We may, 

however, state that before more than half-a-century, in the leading case 

of Aher Raja Khima v. State of Saurashtra, AIR 1956 SC 217, 

Venkatarama Ayyar, J. stated: 

"The presumption that a person acts honestly applies as much in favour of a 

police officer as of other persons, and it is not judicial approach to distrust 

and suspect him without good grounds therefor. Such an attitude could do 

neither credit to the magistracy nor good to the public. It can only run down 

the prestige of the police administration". (emphasis supplied)  

59. In Tahir v. State (Delhi), (1996) 3 SCC 338, dealing with a similar 

question, Dr. A.S. Anand, J. (as His Lordship then was) stated: 

"Where the evidence of the police officials, after careful scrutiny, inspires 

confidence and is found to be trustworthy and reliable, it can form basis of 

conviction and the absence of some independent witness of the locality to 

lend corroboration to their evidence, does not in any way affect the 

creditworthiness of the prosecution case.” 

60. In the same vein, the Hon‟ble Apex Court in Ram Kumar Vs State 

(1999)9 SCC 149, Akmal Ahmed Vs State (1999)3 SCC 337, Yakub 

Abdul Razak Menon Vs State (2013)13 SCC 1 and Govindaraju Vs 

State (2012)4 SCC 722 it has been constantly laid down that conviction can 

be based on sole testimony of a police personnel and it is not proper to 

distrust or suspect him without there being good ground therefore. 

61. It may be mentioned at this stage that by relying on the afore-cited 

authorities of the Apex Court, the learned trial court without properly 

evaluating the ratios of the said judgments has erroneously come to the 

conclusion on the basis of the official witnesses of PW1 and PW7 to hold that 

the accused Dipak Daimary guilty of possessing unauthorised arms when there 

https://indiankanoon.org/doc/718964/
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is no cogent, consistent and reliable evidence to buttress that the unauthorised 

arms and weapons were recovered from the exclusive and conscious 

possession of the accused Dipak Daimari. Top of all, the afore cited citations of 

the Apex Court relied on by the learned trial court are quite distinguishable 

from the facts and circumstances of the present case in hand. 

62. On studied scrutiny of the afore cited decisions of the Apex Court it has 

come to light that independent witnesses were not available in the facts and 

circumstances of those cases and, therefore, it was observed that it would be 

an erroneous proposition that the court must reject the prosecution version 

only on the ground that no independent witness was examined. 

Notwithstanding that there is no legal proposition that the evidence of police 

officials unless supported by independent evidence is unworthy of acceptance. 

But in the instant case, the independent witnesses PW5 and PW6 have 

categorically stated that they were called after the recovery of the weapons 

collected by the army personnel in the compound of the accused Dipak Daimari 

but only on the next day seizure list, Ext.2 was prepared at the police station. 

So, this is not a case of non-availability of independent witness of the locality 

to associate them before search and seizure of unauthorised arms from the 

house of the accused Dipak Daimari but they were called only when the 

weapons were collected in the compound of the accused Dipak Daimari. That 

apart, it has been elicited from the cross-examination of SAS Basappa (PW7) 

that after recovery of the unauthorised weapons they had not been sealed 

before handing it to police and there being admission on the part of the I.O. 

(PW10) that seizure list was prepared at the police station has invariably cast a 

spell of doubt as to authenticity of the recovery of unauthorised weapons from 

the exclusive possession of the accused Dipak Daimari.  

63. On perusal of the seizure memo prepared by the Colonel SAS Basappa 

Ext.4 and 5 and the seizure list prepared by the I.O. (PW10) what is mentioned 

is that there were four AK 57 rifles. Contrary to the seizure memo and the 

seizure list the report of the ballistic expert (PW2) authenticated as Ext.2 would 

disclose that he found two AK47 rifles,  two AK 56 rifles with 56 ammunition 

for examination. After examination he opined that arms are found to be 

serviceable and the ammunitions to be live. Further more, it appears from the 
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seizure memos, the seizure list and the ballistic expert report that no number 

and some distinct mark on them mentioned after a seizure nor that were 

sealed on the spot after alleged recovery from the accused/appellant. Because 

of such serious lapse the possibility of tampering with the weapons cannot be 

ruled out. Thus, the identity of the weapons seized and the weapons produced 

before the court was not established by the prosecution so much so that there 

is significant as to the recovery and seizure of the weapons and the weapons 

examined by the ballistic expert, PW2. The vital witness PW7, SAS Basappa 

being a officer of the stature of lieutenant Colonel in the Indian army has 

miserably failed to identify the weapons who by virtue of his job quite familiar 

with such weapons has maintained in the seizure memos recovery of only AK 

56 rifles though on examination by the ballistic expert (PW2) only two AK 47 

rifles and two AK 56 rifles were found. Such lapse on the part of the PW7 

assumes significance as the army officers appeared  to be not very familiar 

with the type of weapon stated to have been recovered and seized cannot be 

countenanced as regards failure on his part to identify the type of weapon 

seized by him. This view is fortified by the judgment reported in Chitwant 

Singh Vs. State of Punjab (1998)9 SCC 459, Jasbir Singh Vs State of 

Punjab 1998 SC 160.  

64. Apposite it is also to point out at this stage that the learned trial court 

placed reliance upon the authoritative decision of the Supreme Court in 

Prasad Ramakant Khade (Supra) has held that such discrepancy as to whether 

the weapon was AK 56 as deposed by the expert or AK 47 as deposed by policemen  

by taking note of facts that two weapons look similar cannot be said to fatal to the 

prosecution version and found to have no weight in the facts and circumstances of the 

instant case.  

65. On careful assessment of the judgment of Prasad Ramakant Khade it 

is discernable that in that case it has been held in para 9 is reproduced herein 

below:- 

“It was then contended on behalf of the appellant that the recovery of rifle 

A.K. 56 must stand disproved because the certificate of the ballistic expert 

refers to A.K. 47. Therefore, the seized weapon cannot be connected with 

the present crime. This argument at the first flush appears to us attractive 
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but on close scrutiny of the description of the weapon, the said argument 

loses its charm. The number given on the weapon tallies with the number 

given in the memorandum (Ex. 10) and the seizure panchanama (Ex. 10-A). 

It was the appellant who made a statement that he had handed over the 

weapon A.K. 56 to Pravin Krishna Gawand for keeping in his house. 

Obviously, the same description is found in the seizure memo (Ex. 10-A). It 

is the ballistic expert who gave the correct description of the weapon. Once, 

the number on the weapon tallies with the number mentioned in 

memorandum (Ex. 10) and the seizure memo (Ex. 10-A), the contention 

carries no force and, therefore, has to be rejected.” 

 

66. What can be gainfully curved out at this stage from the decision 

Prasad Ramakant Khade (Supra) that the number given in the weapon 

tallied with the number given in the memorandum and the seizure memo but 

in the present case no number is given in the weapon either in the seizure 

memo or in the seizure list except giving the description of the weapons  as 

four AK 56 rifles to fix the identity of the weapons seized by them before 

sending them for expert opinion but the expert (PW2) to the contrary has 

opined that out of four seized rifles there two were AK 47 rifles while other two 

were AK 56 rifles and serviceable in condition is occasion to entertain doubt as 

to the seizure of the weapons from the unauthorised possession of the accused 

Dipak Daimari more so when the weapons of offence seized were not sealed at 

the place of occurrence.  

 

67. Situated thus, I am of the considered view that the learned trial court 

has not only wrongly interpreted the judgment of Prasad Ramakant Khade 

(Supra) but also wrongly relied on to articulate his conclusion that such 

discrepancy as to the identity of the weapons in no way affect the credibility of 

the search and seizure of the weapons to uphold the conviction of the accused. 

 

68. The learned court has further wrongly applied the ratio of the decision 

in Bilal Ahmed Kaloo (Supra) to blend in the facts and circumstances of the 

present case though the factual scenario of the said case is quite distinct.  
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69. On careful analysis of the decision of Bilal Ahmed Kaloo (Supra) it 

transpires that the Hon‟ble Apex Court held that the particulars of the 

weapon were given in the seizure memo and the same tallied with the 

weapon on examination by the ballistic expert coupled with the fact that 

there is no challenge to the seizure memo admittedly prepared at the time 

of recovery of arms and ammunition as the identity of the weapon was well 

established beyond any reasonable doubt. 

 

70. In the instant case, it has already been noticed from the foregoing 

discussions that the particular of the weapons were not given in the seizure 

memo except indicating four AK 56 rifles without mentioning its “number” or 

“make” and the same failed to tally with the weapons on examination by the 

ballistic expert. It also appears from the evidence on record that the defence 

has challenged the seizure memo as to its authenticity but the learned trial 

court ignored such evidence from consideration.  

 

71. Yet another striking but unfortunate dimension that has emanated from 

the observations made in para 13 and 14 in the impugned judgment  is that 

the material Exhibits were taken over by the CBI during investigation of this 

case after obtaining permission of the learned Chief Judicial Magistrate, 

Udalguri in connection with a different case which was again retained by the 

trial court vide order dated 6.1.15 for recoding evidence of the prosecution 

witnesses. Thus, it baffles the most reasonable mind of this appellate court as 

to under what situation and circumstances the seized materials had to be 

returned to the CBI during the investigation of this case in connection with a 

different case just after lapse of about three months from recovery of the 

same. There is also not even a whisper in the testimony of the prosecution 

witnesses as to the arrest of the accused/appellant in connection with a 

different case nor this has also been reflected in the order dated 19.1.2013 

passed by the learned Chief Judicial Magistrate, Udalguri. As a result of such a 

botch in the material aspect of the prosecution case has invariably raised a 

serious doubt as to the production of the same unmarked seized weapons after 

handing over to CBI in connection with another case in the face of incoherent 

and incompatible evidence adduced by the vital prosecution witnesses PW1 

and PW7 with that of the expert evidence of PW2 to prove recovery of 



 27 

weapons from the exclusive possession of the accused/appellant. As a result of 

discrepancies and infirmities galore in the evidence of the prosecution 

witnesses on record the very edifice on which the prosecution case is built 

upon has become ambivalent.  

 

72. One important facet which cannot be marginalized and blinked away is 

that the learned trial court has wrongly relied on several decisions of the 

Hon‟ble Apex Court without any symmetry  with the facts and circumstances of 

the present case in the hand picking out words and sentence divorce from the 

context of the observations of the Apex Court.  

 

73. Having said that, it may profitably be referred as to the applicability of 

the ratio of the judgment of the Apex Court in a given case:- 

 In State of Orissa v. Mohd. Illiyas (2006) 1 SCC 275, it has been 

stated by the Hon‟ble Supreme Court thus:-  

 “12……According to the well-settled theory of precedents, every 

decision contains three basic postulates: (i) findings of material facts, direct 

and inferential. An inferential finding of facts is the inference which the 

Judge draws from the direct, or perceptible facts; (ii) statements of the 

principles of law applicable to the legal problems disclosed by the facts; and 

(iii) judgment based on the combined effect of the above. A decision is an 

authority for what it actually decides. What is of the essence in a decision is 

its ratio and not every observation found therein nor what logically flows 

from the various observations made in the judgment.”  

 

74.  In Islamic Academy of Education v. State of Karnataka (2003) 

6 SCC 697, the Hon‟ble Supreme Court has made the following observations:-  

 

 “2…..The ratio decidendi of a judgment has to be found out only on 

reading the entire judgment. Infact, the ratio of the judgment is what is set 

out in the judgment itself. The answer to the question would necessarily 

have to be read in the context of what is set out in the judgment and not in 

isolation. In case of any doubt as regards any observations, reasons and 

principles, the other part of the judgment has to be looked into. By reading a 
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line here and there from the judgment, one cannot find out the entire ratio 

decidendi of the judgment.”  

 

75. The said authorities have been relied upon in Natural Resources 

Allocation, in Re, Special Reference No.1 of 2012 (2012) 10 SCC 1.  

 

76. Further, the judgments rendered by a court are not to be read as 

statutes. In Union of India v. Amrit Lal Manchanda and another (2004) 

3 SCC 75, it has been stated that observations of courts are neither to be 

read as Euclid‟s theorems nor as provisions of the statute and that too taken 

out of their context. The observations must be read in the context in which 

they appear to have been stated. To interpret words, phrases and provisions 

of a statute, it may become necessary for judges to embark into lengthy 

discussion is meant to explain and not to define. Judges interpret statutes, 

they do not interpret judgments. They interpret words of statutes; their 

words are not to be interpreted as statutes. 

 

77. One more unusual component which is gleaned from the impugned 

judgment of the learned trial court is that the learned trial court has observed 

his personal views by giving technical remark in para 31 of the judgment as 

regards the difference between AK47 and AK56 rifles without there being any 

independent evidence from technical expert in this aspect so as to come to a 

wrong conclusion in the judgment which is not at all desirable practice. That 

one of the cardinal principle which has always to be kept in mind in the 

admission of the criminal justice is that a person arraigned as an accused 

presumed to be innocent till he is prove guilty and, hence, the guilt of the 

accused must in each case is to be proved beyond all reasonable doubt.  

 

78. Suspicion, however grave it may be, cannot take the place of proof. 

Caution is a safe and unfailing guide in the judicial armory. It is settled law that 

“graver the crime is greater should be the standard of proof”.  

 

79. In  case   of    Rajiv   Singh   versus   State   of   Bihar   &   Anr   I 

(2016)CCR 70 (SC), it has been held  in paragraph Nos. 60 to 63 as under: 
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 “60. It is well entrenched principle of criminal jurisprudence that a 

charge can be said to be proved only when there is certain and explicit 

evidence to warrant legal conviction and that no person can be held guilty 

on pure moral   conviction. Howsoever   grave   the   alleged   offence   may   

be,otherwise stirring the conscience of any court, suspicion alone cannot 

take the place of legal proof.  The well established cannon of criminal justice 

is “fouler the crime higher the proof”. In unmistakable terms, it is the 

mandate of law that the prosecution in order to succeed in a criminal trial, 

has to prove the charge(s) beyond all reasonable doubt.  

 

80.  The above enunciations resonated umpteen times to be reiterated in 

Raj Kumar Singh @ Raju @ Batya vs. State of Rajasthan (2013) 5 SCC 

722 as succinctly summarized in paragraph 21 as hereunder:  

 

 “21. Suspicion, however grave it may be, cannot take the place of 

proof, and there is a large difference between something that “may be” 

proved and “will be proved”. In a criminal trial, suspicion no matter how 

strong, cannot and must not be permitted to take place of proof. This is for 

the reason that the mental distance between “may   be”   and “must   be”   is 

  quite   large   and   divides   vague conjectures from sure conclusions. In a 

criminal case, the court has a duty to ensure that mere conjectures or 

suspicion do not take the place of legal proof. The large distance between 

“may be” true and “must   be”   true, must  be  covered  by  way  of   clear, 

 cogent  and unimpeachable evidence produced by the prosecution, before 

an accused is condemned as a convict, and the basic and golden rule must 

be applied. In such cases, while keeping in mind the distance between “may 

be” true and “must be” true, the court must maintain the vital distance 

between conjectures and sure conclusions to be arrived   at,   on   the 

touchstone   of  dispassionate  judicial scrutiny based  upon  a   complete 

 and  comprehensive appreciation  of   all features of the case, as well as the 

quality and credibility of the evidence brought   on   record.  The   court   

must   ensure   that miscarriage of justice is avoided and if the facts and 

circumstances of a case so demand, then the benefit of doubt must be given 

to the accused,   keeping   in mind that   a reasonable   doubt   is   not   an 

imaginary, trivial or a merely probable doubt, but a fair doubt that is based 

upon reason and common sense.” [Emphasis laid by the Court]  
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 62. In supplementation, it was held in affirmation of the view taken 

in Kali Ram V. State of H.P. (1973) 2 SCC 808: (AIR 1973 SC 2773), that if 

two views are possible on the evidence adduced in the case, one pointing to 

the guilt of the accused and the other to his innocence, the view which is 

favourable to the accused should be adopted. 

 63. In terms of this judgment, suspicion however grave cannot take 

the place of proof and the prosecution case to succeed has to be in the 

category of “must be” and not “may be” a distance to be covered by way of 

clear, cogent and unimpeachable evidence to rule out any possibility of 

wrongful conviction  of the accused and resultant miscarriage of justice. For 

this, the Court has to essentially undertaken and exhaustive and analytical 

appraisal of the evidence on record and register findings as warranted by 

the same. The above proposition is so well-established that it does not call 

for multiple citations to further consolidate the same.” 

       [Emphasis supplied) 

 

81. In summation of the evidence as discussed above, makes it crystal 

clear that the house in question wherefrom the arms and ammunitions were 

seized is not in exclusive possession of the accused/appellant as a matter of 

fact no one had been associated during the search and seizure belonging to 

that very locality or the house in question is situated. It is not the case of the 

prosecution that in spite of best efforts made by the PW7, the informant, no 

one from the neighbourhood could be associated to witness the search and 

seizure and also to prove that the house belonging to the accused alone and 

none else. The linkup evidence available on record is hardly of any help to the 

prosecution because the recovery of the weapons and ammunitions is not at all 

made from the exclusive and conscious possession of the accused beyond all 

reasonable doubt, and hence, the accused/appellant deserves to be given 

benefit of doubt.  

 

82. Having thus undertaken an arduous exercise of scrutinising the facts of 

the case in hand, in the light of the evidence adduced by the prosecution, this 

court does not find it proper to endorse the view taken by the learned trial 

court. Appreciation of evidence has not been done wholeheartedly. The 

findings of the learned trial court in recording conviction and sentence as 

above warrant dislodgment.  
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83. In the result, the appeal stands allowed. Impugned judgment dated 

30.11.2016 and order dated 3.3.2017 are set aside. Appellant accused is 

acquitted thereunder.  

 

84. Superintendent of District Jail, Udalguri is hereby directed to release the 

appellant forthwith unless he is required to be detained in any other case. 

 

85. Let a copy of this judgment be sent to the learned trial court alongwith 

the original case record.   

 

 Given under my hand and the seal of this court on this the 10th  day of 

April/2019.  

 

  Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
 

 

 
 
 
 


