
G.R. CASE NO. 493 of 2018

  IN   THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

          
   G.R. CASE NO.  493 of 2018

(U/S 448/497 IPC)  
   

  STATE

     -VS-

     MD. JAHIDUL ISLAM

------Accused person.

Present:  Smti. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Pourel

Advocate for the Defence : Mr. M. C Narzari

Charge framed and explained on : 17.01.2019

Evidence recorded on   :   13.0219, 05.03.19 and 
       29.03.19

Argument heard on   :    09.04.2019

Judgment delivered on   :    12.04.2019

 

J U D G M E N T

1. The  prosecution  case,  in  brief  is  that,  informant  Smti.  Lakhi

Sarmah had lodged an FIR on 21.05.2018 before Tangla PS by

stating inter-alia  that  on the last  night  at  about  11:30 PM the

accused person had entered into the house of her daughter-in-law

and had sexual intercourse with Purnima Sarmah, the daughter-in-

law of the informant. After that the informant and the local people

had caught the accused person red handed. Hence this case. 

2. After  receiving  the  aforesaid  FIR  the  O/C  of  Tangla  PS  had

registered  a  case  vide  PS  case  no.  83/2018,  u/S  447/497  IPC.

Investigating  Officer  investigated  the  case,  recorded  the

statement  of  witnesses,  made  the  seizure  list  and  after

completing  the  investigation,  IO  submitted  the  charge  sheet

against the accused person Jahidul Islam u/S 448/497  IPC vide

C/S No. 58 of 2018 dated 26.05.2018.

1



G.R. CASE NO. 493 of 2018

3. On the basis of the charge sheet, cognizance of offence was taken

under Section 190 (1)(b) of the Cr.PC. Necessary processes were

issued for causing appearance of the accused person before the

court.  Accordingly the accused person appeared.  The copies of

relevant  documents  were  furnished  to  the  accused  person.

Considering the materials on record, charge u/S 448/497 IPC has

been  framed  against  the  accused  person.  Thereafter  the

ingredients of charge so framed was read over and explained to

the accused person to which he pleaded not guilty and claimed to

be tried.

4. During trial  the prosecution has examined as many as 5 (five)

witnesses.  The  examination  of  the  accused  person  u/S  313  of

Cr.P.C has been recorded. The defence case is of total denial. No

witness  been  examined  by  the  defence.  Argument  had  been

heard from both sides. 

5. I have considered the evidence on record, statement u/S 313 CrPC

and  the  argument  advanced.  For  the  purpose  of  clarity,  the

following points for determination is hereby framed: 

6. POINTS FOR DETERMINATION OF THE CASE  :  

Whether the accused person on 20.05.2018 at about 11:30 PM

trespassed  into  the  bed  room  of  Smti.  Purnima  Sarmah,  the

daughter in-law of the informant with an intention to commit an

offence and also had sexual intercourse with Purnima Sarmah and

whom the accused knew to be a wife of another person without

his consent and thereby committed the offence punishable u/S

448/497 IPC ?

7. DISCUSSION,  DECISION  AND  REASONS  THEREOF:  The

prosecution has examined as many as five (5) witnesses:

PW 1 Lakhi Sarmah  (informant),

PW 2 Junu Sarmah

PW 3 Anamika Deka
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PW 4 Purnima Sarmah and

PW 5 Pratap Nath

8. PW1 Lakhi Sarmah, the informant herein this case has deposed in

her evidence that she knows the accused person.  The incident

took  place  before  the  last  Durga  Puja.  Purnima Sarmah  is  her

daughter-in-law. About 5 years ago her son namely Dipak Sarmah

was died for which Purnima Sarmah became widow. About 15/20

days prior to the incident the accused person often came to her

daughter-in-law’s  house.  On  the  day  of  the  incident  at  about

06:00  PM  the  accused  person  entered  inside  the  room of  her

daughter-in-law  and  her  daughter-in-law  shut  down  the  door.

Afterwards at about 11:00 PM she asked her daughter-in-law that

as to who had inside the room then her daughter-in-law replied

that no one was present.  Then PW1 forcibly entered inside the

room of her daughter-in-law and found the accused person under

the bed. Afterwards she had tied the accused person . After that

local people found the accused and assaulted him. On the next

day of the incident she had lodged the FIR. She has identified the

FIR as Exhibit 1.

9. During cross-examination she has deposed that accused came at

about 06:00 PM in the house of her daughter-in-law. Her daughter-

in-law  was  residing  separately.  Her  daughter-in-law  maintained

herself  in  her  family.  Her  daughter-in-law  was  doing  garment

business. Her daughter-in-law took a loan from L&T Micro Finance

Company. But she could not say the loan amount. She also could

not say as to what work done by the accused person. She has

denied  the  suggestion  that  the  accused  was  an  agent  of  L&T

company. She knew that accused person was working regarding

the L&T company. When she asked her daughter-in-law about the

accused then her  daughter-in-law stated to her  that  one guest

came  at  her  house.   She  has  denied  the  suggestion  that  the

accused came to take loan amount from her daughter-in-law. At

the time of incident she was alone at her house. At that time one

neighbor namely Kanchan Deka was with her.  She had tied the

accused with  the help  of  local  people.  After  tying the accused

person local  people  came at  the place of  occurrence.  She has
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stated in her statement before the police that she had caught the

accused with help her neighbors. At the time when she opened

the door, she had not deposed anything about the incident except

Kanchan Deka.  She did not  have a good relation with Purnima

Sarmah. Sometime she and Purnima entered into a quarrel. Rest

of  her  cross-examinations  are  the  suggestion  which  she  has

denied. 

10.PW2 Junu Sarmah has deposed in her evidence that the informant

is her mother-in-law. She came to know the accused from the day

of the incident. About 4/5 months ago the incident took place. At

the time of incident she was at home. Prior to the incident of 2/3

days accused person came at the house of Purnima Sarmah. On

the day of the incident at about 06:00 PM the accused came in the

house of Purnima Sarmah. After that Purnima Sarmah shut down

the door. At about 11:00 PM the informant heard sound of a male

person,  so  the  informant  asked  about  the  accused  and  then

Purnima replied that accused left her house. At that time she was

also present with the informant. After that she and the informant

went  inside  the  house  of  Purnima  and  recovered  the  accused

under the bed of Purnima. After that they had tied the accused

and the neighbors came and assaulted the accused person. On

the same day of the incident they had informed the matter to the

police. Kanchan Deka was her neighbor. 

11.During  cross-examination  she  has  stated  that  at  the  time  of

incident nobody was present except her and the informant. She

was  staying  with  the  informant.  Purnima  Sarma  was  living

separately. They did not have good relation with Purnima Sarmah.

Sometime they entered into an argument with Purnima. Purnima

Sarmah is her sister-in-law. She was doing garments business. She

along  with  Purnia  Sarmah  took  loan  from  L&T  Micro  Finance

Company  and  the  accused  was  working  in  that  company.

Sometimes  meeting  took  place  regarding  the  “goot”  and  the

company member came and took the installment from them. The

accused was an agent of in that company. She did not know as to

why the accused came at the house of Purnima and she also had
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not asked Purnia about the accused. She along with the informant

had tied the accused person. At that time the neighbors also came

at the place of  occurrence.  At that time Anamika and Kanchan

Deka were also present. Rest of her cross-examinations are the

suggestion which she has denied. 

12.PW3 Anamika Deka has stated in her deposition that she knows

both the parties. About 4/5 months ago at about 11:00 PM the

incident took place. At the time of incident the informant came to

her house and informed that at evening hour the accused entered

into the room of Purnima and he did not go from the house. After

that she along with other villagers went to the house of Purnima

and at that time the gate was locked. After breaking the lock, they

asked Purnima about the accused then Purnima replied that the

accused left her house. Afterwards informant along with PW3 had

recovered the accused under the bed of Purnima. At that time the

accused only wearing long-pent. After that accused took outside

the house and tied him by the neighbors and assaulted him. After

interrogation the accused stated that he was invited by Purnima.

After that informant lodged the FIR. 

13.During cross-examination she has stated that she is the next door

neighbor  of  the  informant.   She  has  a  good  relation  with  the

informant. She did not has a good relation with the informant after

the incident. At the time of incident Kanchan Deka, Champa Boro,

Dipu  Sarmah  etc.  were  also  present.  Rest  of  her  cross-

examinations are the suggestion which she has denied. 

14.PW4  Purnima  Sarmah  has  deposed  in  her  evidence  that  the

informant is her mother-in-law. She knows the accused person.

About 8 months ago the incident took place. On the day of the

incident at about 05:00 PM the accused person came to her house

regarding the loan. When the accused visited her house then her

mother-in-law suspected him. Her mother-in-law wanted to drive

her  out  from  her  matrimonial  home  after  defaming  her.  Her

mother-in-law did not like her prior to the incident. Accused had

sanctioned her a loan from his office. That day at about 09:30 PM
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her mother-in-law along with  her  sister-in-law and about  09/10

people came to her house and dragged the accused person from

her house and tied him at one post and also assaulted him. She

has not illegal relationship with the accused person.  

15.During cross-examination she has stated that accused sit at her

varandha. Her mother-in-law and neighbors dragged the accused

from the varandha. She invited the accused person in her house

over phone for collecting the loan installment. Accused sit at her

house about half an hour.   

16.PW5 Pratap  Nath,  the  IO  herein  this  case  has  deposed  in  his

evidence that on 21.05.2018 he was posted at Tangla PS as ASI.

That day Lakhi Sarmah had lodged the FIR and accordingly the

O/C  of  Tangla  PS  had  registered  the  case  vide  Tangla  PS  No.

83/2018 u/S 447/497 IPC and endorsed him for investigation. In

the meantime the accused Jahidul Islam was handed over by the

public at police station on the basis of GD entry vide No. 403/18

dated 21.05.2018. after that he visited the place of occurrence,

drew  the  sketch  map  and  recorded  the  statement  of  the

witnesses. After that he had interrogated the accused person and

allowed him to go on bail as the offence is bailable in nature. After

completion of investigation he had handed over the CD to the O/C

of Tangla PS. After that SI Sankar Dev had submitted the charge

sheet in this case u/S 447/497 IPC. He has identified the sketch

map as Exhibit 2 and Exhibit 2 (1) is his signature. Exhibit 3 is the

charge sheet as Exhibit  3 and Exhibit  3 (1) is the signature of

Sankar Dev, recognized by him. 

 

17.During cross-examination he has stated that the FIR was lodged

on 21.05.2018 at about 02:00 PM. He had not mentioned in his

CD that on the basis of whose information he made the GD entry.

He had made the GD entry at about 01:15 at night. He had not

sent  the  victim Purnima  Sarmah  for  medical  examination.  The

accused was assaulted by public, for which he sustained grievous

injury. Informant Lakhi Sarmah has stated before him that she had

informed  the  matter  to  the  neighbors  and  with  the  help  of
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neighbors she had caught the accused person. On the next day of

the incident he had recorded the statement of the witnesses at

the place of occurrence.  The place of occurrence was about 1 KM

distance away from the place of occurrence. There was an open

varandha  at  the  place  of  occurrence.  He  had  not  seized  any

article relating to the incident. He has denied the suggestion that

he had not investigated the case properly.     

18.Learned  counsel  of  defence  submitted  that  the  prosecution

witnesses are contradictory to each. None of the witnesses have

supported the case of  the prosecution.  The learned counsel  of

defence submitted there is no incriminating materials against the

accused and prayed to acquit the accused. 

19.Having perusal  of  the case record at  hand,  it  is  seen that the

accused  has  been  charged  for  the  committing  of  offence  u/S

448/497 IPC. Let the case be decided on the basis of the evidence

available in this case record. Having carefully gone through the

evidence  available  in  this  case  record,  it  is  seen  that  the

informant as PW1 has stated that on the day of incident she found

the accused person in the house of Purnima Sarmah at night. But

Purnima Sarmah as PW4 has not supported the evidence of the

informant and has stated in her evidence that she herself called

the accused person to her home due to some official purpose on

the alleged day of incident. Thus, it is found that the ingredient

u/S 448 IPC has not been fulfilled with. Prosecution has failed to

establish  the  fact  that  the  accused  person  has  criminally

trespassed into the house of Purnima Sarmah on the alleged day

of incident. Hence, accused person Jahidul Islam is acquitted from

the charges u/S 448 IPC. 

20.Furthermore, to attract an offence u/S 497 IPC the accused person

must have sexual intercourse with a woman who is and whom he

knows or has reason to believe to be the wife of another man

without the consent of that man. Having perusal of the evidence

available in this case record, it is seen that the informant Lakhi

Sarmah is not the ‘aggrieved person’ within the moving of Section
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198 (2) Cr. PC. PW4, Purnima Sarmah, the daughter in-law of the

informant is a widow, who is living separately from the informant

and the informant had not taken care of her. 

21.Furthermore, no one of the prosecution witnesses had seen the

accused  person  involving  illicit  relation  with  Purnima  Sarmah.

Thus, it is found that the offence u/S 497 IPC has not been proved

against the accused persons beyond all reasonable doubt. 

O R D E R

The accused person namely Jahidul Islam is hereby acquitted from

the Section 448/497 IPC beyond all reasonable doubt and set at

liberty forthwith. 

The bail  bond of  the accused person is  extended for  a  further

period of 6 months from today as per provisions of Section 437-A

Cr.P.C as amended up to date.

The judgment is given under the hand and seal of this Court on

this 12  th   day of April, 2019.

       (N. Lahkar)
                    Addl. Chief Judicial Magistrate.

 Udalguri, Assam.
      

Dictated and corrected by me:

         (N. Lahkar)                     
Addl. Chief Judicial Magistrate
        Udalguri, Assam.                 
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APPENDIX

A. Prosecution witnesses : PW 1 Lakhi Sarmah  (informant),

PW 2 Junu Sarmah

PW 3 Anamika Deka

PW 4 Purnima Sarmah and

PW 5 Pratap Nath

B. Defence witness :Nil.

C. Documents exhibited :Ext. 1 – FIR
 Ext. 2 – Sketch map
 Ext. 3 – Charge sheet

 

   Addl. Chief Judicial Magistrate
  Udalguri, Assam. 

Typed by Rupam Das/Stenographer
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