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J  U  D  G  M  E  N  T 

1.  The proceeding of the instant case is arisen out of a petition 

filed U/s 125 Cr.P.C. by the 1st party thereby claiming monthly 
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maintenance allowance of Rs.10,000/- for her and Rs.5000/- for her minor 

child from the 2nd party with the pleadings that on 25.01.17, the 1st party 

and the 2nd party entered into marriage tie by executing a marriage 

agreement before the Notary Public at Mangaldai vide Sl. No. 964 dated 

25.01.17 and on the same day, their marriage was solemnized according to 

Muslim rites and customs and they lived peacefully as husband and wife. 

1st party became pregnant from their cohabitation. After few days of 

marriage, 2nd party, in a trivial matter abused the 1st party with slang 

language for the reason best known to him and without any reason, 2nd 

party assaulted the 1st party. 1st party resumed her conjugal life bearing all 

sorts of mental and physical torture and she was dragged out of the house 

of her husband on several times. One day, 2nd party tried to eliminate her 

life by electrocuting her by tightening her hands and legs. But somehow, 

she rescued her life from the clutch of the 2nd party. 1st party gave birth of 

a female child namely Taslima Begum at the house of her parents. 1st party 

left the house of her husband to save herself from the physical and mental 

torture and lived at her parental home. 2nd party has not paid a single 

penny to maintain her or to look after the minor baby. The villagers and 

the parents of the 1st party tried several times to settle the dispute, but, 

the 2nd party never came forward to settle the disputes. Instead 2nd party 

abused in slang language. 1st party passed miserable life at her parental 

home with her minor baby. The parents of the 1st party are day labourers 

and somehow maintain the family by working hard labour. 2nd party is a 

rich person having 15/20 bighas of cultivable land and betel-nut field. 2nd 

party has a tractor and he also does electrical repairing works. 2nd party 

earns about Rs.30,000/- to Rs.40,000/- per month. 2nd party intentionally 

refused to maintain his wife and minor child and she faced lots of problems 

to meet the basic needs in life.  

2.   Pursuant to the court process, 2nd party has appeared and 

contested the case by filing his written statement. Denying the allegations 

levelled against him by the 1st party, 2nd party has pleaded that there is no 

cause of action for the filing the instant case and 1st party has filed the 

instant case with concocted story preparing forged fraudulent Deed of 
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Marriage. 2nd party has denied the solemnization of marriage with the 1st 

party, their co-habitation as husband and wife and birth of the female child 

out of their wedlock. 2nd party has also denied all allegations of subjecting 

the 1st party to mental and physical torture and pleadings of the 1st party 

as regards his income. It is pleaded by the 2nd party that the 1st party is not 

his legally married wife and he is not father of the child of the 1st party. 2nd 

party has again pleaded that he never entered into a marriage agreement 

with the 1st party before Notary Public on 25.01.18 by executing Deed of 

Marriage. Deed of Marriage is a forged and fraudulent one and the 

signatures on the Deed of Marriage are not his signatures. Deed of 

Marriage has been manufactured for illegal gain. 2nd party does not have 

knowledge about such Deed of Marriage till receipt of xerox copy of the 

same. The 1st party became pregnant through some unknown person and 

to save her honour, at the instigation of Salimuddin Ahmed filed a false 

case on 27.03.17 in Kalaigaon Police Station and 2nd party was arrested in 

that case. The father of the 2nd party filed C.R. Case No. 34/18 in court 

describing the fact that Tarabhanu on being pregnant with some other 

person, at the instigation of one Salimuddin Ahmed threatened to file false 

case against Muktar Ali, father of 1st party demanded one lakh rupees, the 

matter was informed to Lat Gaonburha Suren Kachari and thereafter, one 

day, Nur Hoque and others entered into the house of the 2nd party and 

assaulted his mother and the complaint case is pending for trial. It is also 

pleaded by the 2nd party that he has not married the 1st party and he never 

did sexual intercourse with her. 2nd party is not father of the child of the 1st 

party. 1st party has filed a false and concocted case. Petition of the 1st party 

is silent about the date of birth of her child which casts a serious doubt 

about the veracity of the case of the 1st party. 2nd party is not a rich person 

as stated by the 1st party and in fact, he is a daily wage labourer. Hence, 

2nd party prays for dismissal of the case.  

3.   To prove the case, 1st party has examined 5 (five) witnesses 

including herself and they have been duly cross-examined by the 2nd party. 

2nd party has examined 4 (four) witnesses including himself in his defence 

and they have been duly cross-examined by the 1st party. One court 
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witness has also been examined. Three documents viz. Notarial Certificate, 

Marriage Agreement and Notarial Register have been exhibited through the 

court witness and those have been marked as Ext.1, Ext.2 and Ext.3 

respectively.  

4.   I have heard argument put forwarded by the ld. counsels for 

both sides, gone through the pleadings of the parties and perused the 

entire evidence available on record.  

5.   Though 1st party has claimed maintenance from the 2nd 

party for her and her child, but, it is found from the evidence of the 1st 

party that her child met premature death during pendency of the case. 

Hence, upon going through the pleadings and evidence of both the sides, 

following points are taken up for consideration- 

(I)  Whether the 1st party is legally married wife of the 2nd party or 

whether the 1st party and 2nd party lived together as husband and wife? 

(II)  Whether the 1st party without sufficient reason living separately 

 from the 2nd party?  

(III)  Whether the 1st party is unable to maintain herself?  

(IV)  Whether the 2nd party has failed to maintain the 1st party?  

(V)  Whether the 2nd party is able to pay maintenance to the 1st party?  

DISCUSSION, DECISION AND REASONS THEREOF  

6.   Now, let me describe the evidence of the witnesses in brief. 

1st party examined herself as PW-1 who has stated in her evidence that on 

25.01.2017, she entered into marriage tie with the 2nd party by executing a 

marriage agreement before the Notary Public at Mangaldai vide Sl. No. 964 

dated 25.01.2017 and on the same day, social marriage was solemnized 

according to Muslim rites and customs and lived peacefully as husband and 

wife. Her peaceful married life did not last long and she resumed her 

conjugal life and cohabitated as husband and wife and out of their 

cohabitation, she became pregnant and gave birth of a female child on 

05.04.2017. After solemnization of marriage, 2nd party always abused her 

with slang language in trivial matter and tortured physically and mentally. 

The mental and physical torture upon her was increased day by day and 

dragged her out on several times and she took shelter at her parents‟ 
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home. One day, her husband tried to kill her by electrocution by tightening 

her hand and leg, but, somehow she managed to escape from the clutches 

of the 2nd party. She is taking shelter at her parental house and she has 

faced a lot of financial problems to meet the day to day life. The villagers 

and family members tried several times to settle the dispute but the 2nd 

party refused to settle the dispute. After she became pregnant, her name 

was registered with the concerned health centre and issued a card in her 

name and provided all the medical treatment to the baby and in the said 

card, the name of her husband is shown as Muktar Ali. The Registrar 

(Births and Deaths), Civil Hospital, Mangaldai issued a birth certificate in 

the name of her baby vide registration no. B-2017:18-01000-001611 and 

name of the father has been shown as Muktar Ali. 2nd party is a rich man 

having 15/20 bighas of cultivable land, betel-nut garden, tractor and he 

does electrical repairing works and he earns about Rs.30,000/- to 

Rs.40,000/- per month. 2nd party willfully refused to maintain her and has 

not paid her single penny. In her cross-examination, she has stated that 

she was married to the 2nd party through „Kazi‟. Name of the „kazi‟ was Nur 

Islam and he is from Kalaigaon. She has not submitted „kabinnama‟ in the 

instant case. She cannot remember the name of „Ukil‟ and 2 witnesses 

present in her marriage. She cannot remember the date of execution of 

„kabinnama‟. Marriage between them was solemnized in no other way 

except „kabinnama‟. She stayed at her parental home after her marriage 

and her husband was at her parental home for six months after her 

marriage. She does not remember the date of her marriage. Miraj Ali‟s 

house is situated near her parental house and he saw the 2nd party visiting 

their house. She filed a case against the 2nd party with the allegations of 

attempting to kill her and she adduced evidence in that case. She did not 

state in the case pending in the Sessions Court that marriage agreement 

was executed with the 2nd party. She underwent treatment in Kalaigaon 

Hospital during her pregnancy and name of Muktar Ali was entered there 

as father of the child. Muktar Ali did not accompany her at that time. 2nd 

party gave her Rs.300/- on one occasion and Rs.1000/- on the other for 

check-up. Nobody saw the 2nd party giving her the money. After execution 
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of marriage agreement, she lived with the 2nd party as husband and wife 

and thereafter she became pregnant and after 2-3 months of the marriage 

agreement, she begot the child. She has denied the suggestions of the 2nd 

party.  

7.   P.W.2 is the mother of the 1st party, P.W.3 is the father of 

the 1st party and P.W.4 is the neighbour of both the parties and they have 

stated in their evidence that on 25.01.2017, 1st party entered into marriage 

tie with the 2nd party by executing a marriage agreement before the Notary 

Public at Mangaldai vide Sl. No. 964 dated 25.01.2017 and on the same 

day, the social marriage was solemnized according to Muslim rites and 

customs and lived peacefully as husband and wife. Her peaceful married 

life did not last long and she resumed her conjugal life and cohabitated as 

husband and wife and out of their cohabitation, she became pregnant and 

gave birth of a female child on 05.04.2017. But the minor child met 

premature death by drowning in pond. After solemnization of marriage, 2nd 

party always abused her with slang language in trivial matter and tortured 

her physically and mentally. The mental and physical torture upon her was 

increased day by day and dragged her out on several times and she took 

shelter at her parents‟ home. One day, her husband tried to kill her by 

electrocution by tightening her hand and legs, but, somehow she managed 

to escape from the clutches of the 2nd party. She is taking shelter at her 

parental house and she has faced a lot of financial problems to meet the 

day to day life. The villagers and family members tried several times to 

settle the dispute but the 2nd party refused to settle the dispute. After she 

became pregnant, her name was registered with the concerned health 

centre and issued a card in her name and provided all the medical 

treatment to the baby and in the said card, name of the 2nd party has been 

recorded as her husband. 1st party gave birth of the child at Mangaldai Civil 

Hospital and the Registrar (Births and Deaths), Civil Hospital, Mangaldai 

issued a birth certificate in the name of her baby vide registration no. B-

2017:18-01000-001611 and name of the 2nd party has been recorded as 

father of the child. 2nd party is a rich man having 15/20 bighas of cultivable 

land, betel-nut garden, tractor and he does electrical repairing works and 
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he earns about Rs.30,000/- to Rs.40,000/- per month. 2nd party willfully 

refused to maintain 1st party and has not paid her single penny. In her 

cross-examination, P.W.2 has stated that marriage between the 1st party 

and 2nd party was solemnized through „kazi‟. Marriage agreement was also 

executed between them. She does not know the witnesses of the 

„kabinnama‟. After marriage, 2nd party did not took the 1st party with him on 

the pretext of building house and 1st party stayed at her house. She cannot 

recollect the date of marriage. Marriage between the 1st party and 2nd party 

took place 5 months before the birth of the child. 2nd party assaulted the 1st 

party at her house. She has denied the suggestions of the 2nd party. In his 

cross-examination, PW-3 has stated that about one and half years ago, 1st 

party was married to the 2nd party and 1st party was married to the 2nd 

party 6 months before the birth of her child. Marriage agreement was 

executed between 1st party and 2nd party and he does not know the date. 

One case was filed against the 2nd party after the marriage with the 

allegations of attempting to kill his daughter. After marriage, 2nd party 

stayed at his house. 2nd party stayed at his home for about 2-2 ½ months. 

Asha-karmi also knew that 2nd party stayed at his house. 2nd party 

assaulted the 1st party during his stay at his house. 2nd party entered into 

his house by climbing pucca wall. Muktar Ali was an accused in the case of 

murder of daughter of Salimuddin and he got acquitted in the said case as 

a juvenile. He has denied the suggestions of the 2nd party. In her cross-

examination, P.W.-4 has stated that 1st party is her niece. Her house is at a 

distance of 200 meter from the house of Muktar Ali and at a distance of 

200-250 meters from the house of Tarabhanu. 1st party and 2nd party are 

husband and wife and their marriage was solemnized about 2 years ago. 

After five months of marriage, 1st party gave birth of a child. Marriage was 

solemnized through „kazi‟. She was present in the marriage. She cannot say 

who were present at the time of marriage. After marriage, Muktar Ali 

stayed at the house of Tarabhanu. Tarabhanu and Muktar Ali lived together 

as husband and wife for about 4-5 months. Muktar Ali left Tarabhanu at 

her maternal house. She does not know why Muktar Ali left Tarabhanu. 

She has denied the suggestions of the 2nd party.  
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8.  P.W.5 is the co-villager of the 1st party and 2nd party and she 

has stated in her evidence that Tarabhanu went to Naptipara Sub-centre 

during her pregnancy. She works as „Asha-karmi‟ in Naptipara Sub-centre. 

Vaccine card of the child of Tarabhanu contains name of Muktar Ali as 

father. She took the 1st party for treatment and at that time, Muktar Ali was 

not with them. 1st party told her that Muktar Ali gave her expenses for 

treatment. Thereafter, 1st party gave birth of a girl child in Mangaldai Civil 

Hospital. After the birth of the child, a birth certificate was obtained which 

contains the name of Muktar Ali as father of the child. In her cross-

examination, she has stated that she did not attend the marriage of the 1st 

party and the 2nd party. She does not how the marriage between 1st party 

and 2nd party took place. She did not see the 1st party and 2nd party living 

together as husband and wife. She took the 1st party for treatment from 

her maternal home. Name of husband has been entered into the 

vaccination card after asking the pregnant woman. She obtained the birth 

certificate as asked by Tarabhanu.  

9.  2nd party has examined himself as D.W.1 and he has stated 

in his evidence that he did not marry the 1st party on 25.01.17 by means of 

marriage agreement which was alleged to be executed and registered 

before the Notary Public, Mangaldai vide Sl. No. 964 dated 25.01.17 and he 

did not marry the 1st party on the same day socially in accordance with 

Muslim rites and customs. He never lived together with the 1st party as 

husband and wife and cohabited with her. He never married the 1st party 

and never lived with her as husband and wife and as such, question of 

abusing her with slang words and subjecting her to cruelty does not arise. 

He does not have ability to provide maintenance to her. 1st party became 

pregnant through someone else and gave birth of the female child. But he 

is not the father of that child. He does not have landed property. He 

somehow maintains himself and his parents by doing daily labour. 1st party 

is not his legally married wife and so, the question of maintaining her 

doesn‟t arise. Deed of marriage is a forged and fraudulent one. Signatures 

on the aforesaid deed of marriage were not his signatures and deed of 

marriage has been manufactured for illegal gain. The Notary and witnesses 
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have collusively manufactured the deed of marriage. He had no knowledge 

about the deed of marriage agreement till receipt of xerox copy at the 

intervention of the Hon‟ble Court. 1st party became pregnant through some 

unknown person and in order to save her skin and honour of her parents at 

the instigation of Salimudding Ahmed filed the petition against him. In his 

cross-examination, he has stated that house of Tarabhanu is at a distance 

of one kilometer from his house. Kazi did not attend any public meeting 

and actually, no public meeting was held. Name of Muktar Ali is mentioned 

as father of the child of the 1st party in vaccination card and birth 

certificate. When Tarabhanu was pregnant, a case was filed against him 

with allegations of assaulting her and he has been convicted in that case 

and appeal is pending in the Hon‟ble Gauhati High Court. He has not filed 

any case for cancellation of marriage agreement. He did not take any steps 

for cancellation of the vaccination card and birth certificate although his 

name has been mentioned therein as father of the child. He knows the 

„Asha-karmi‟. He has not stated anything about the vaccination card and 

birth certificate in his written statement. He knows about the death of the 

child of the 1st party and the child died before filing his written statement. 

No meeting was held in village regarding his marriage with 1st party. He 

has 3 bighas of land and another 4 bighas of land have been under 

mortgage. He has denied the suggestions of the 1st party.  

10.  DWs 2 & 3 are co-villagers of both the parties and they have 

stated in their evidence that house of the 1st party is close to their house. 

They never saw the 2nd party living at the house of the 1st party as husband 

and wife. They never heard that the 1st party and 2nd party entered into 

nuptial tie by means of a marriage agreement. 1st party became pregnant 

with some other person and gave birth of a female child who unfortunately 

met premature death. 2nd party is not father of the child because they 

know very well that 2nd party never married 1st party and lived with her as 

husband and wife either at parental house of the 1st party or at the 

parental house of the 2nd party. 1st party became pregnant through some 

unknown person and to save her skin and honour of her parents and at the 

instigation of one Salimuddin Ahmed, filed the instant case against the 2nd 
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party. They never saw the 2nd party visiting the parental house of the 1st 

party and never saw the 2nd party consummating sexual intercourse with 

the 1st party. In his cross-examination, D.W.2 has stated that village 

meeting was held regarding relationship between Tarabhanu and Muktar 

Ali. He does not know why the meeting was held. Houses of Tarabhanu 

and Muktar Ali are adjacent. He knows about the case filed for assaulting 

Tarabhanu by Muktar Ali. Muktar Ali had to go to jail for some days. He 

heard from others that marriage took place between Tarabhanu and 

Muktar Ali. He does not know who the father of the child of Tarabhanu 

was. Muktar Ali has tractor and own land. He has denied the suggestions of 

the 1st party. In her cross-examination, D.W.3 has stated that Muktar Ali is 

her brother. She knows Tarabhanu Begum and she begot a child. She 

knows Tarabhanu to be wife of Muktar Ali, but, she does not know 

anything about their marriage. She does not know whether Muktar Ali gave 

expenses when Tarabhanu was pregnant. They instituted a case against 

Muktar Ali with the allegations of assaulting Tarabhanu. She does not know 

at whose house incident of assault took place. She does not know whether 

any meeting took place as regards the marriage between Muktar Ali and 

Tarabhanu. Tarabhanu and Muktar Ali never stayed as husband and wife. 

She has denied the suggestions of the 1st party.  

11.  D.W.4, who is a co-villager of both the parties and Lat 

Gaonburha of the village, has stated in his evidence that he has not seen 

and heard that 1st party and 2nd party lived together as husband and wife 

and cohabited each other as a result of which 1st party became pregnant. 

He has also never heard that they solemnized marriage. As per his 

knowledge, 1st party never went to the house of the 2nd party and lived 

with the 2nd party as husband and wife. The 2nd party never lived with the 

1st party at her parental house. 1st party is not legally married wife of the 

2nd party and he is not father of the child born to the 1st party who 

unfortunately met premature death. Being a Govt. Lat Gaonburha of 

Naptipara village, he never heard that the 2nd party married the 1st party by 

means of a marriage agreement on last 25.01.17 which was executed 

before Notary Public of Mangaldai. In his cross-examination, he has stated 
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that no meeting was held at village regarding marriage of Tarabhanu and 

Muktar Ali. House of Muktar Ali is situated at a distance of about ½ k.m. 

from his house. Tarabhanu filed a case against Muktar Ali prior to this and 

he does not know whether Muktar Ali was sent to jail or not. He came to 

know that Tarabhanu gave birth of a child. He has denied the suggestion 

given by the 1st party.  

12.  C.W.1 is the Notary Public who has stated in his evidence 

that on 25.01.17, he was working as Notary at court at Mangaldai and on 

that day, he executed one marriage agreement between Muktar Ali and 

Tarabhanu. Column no. 10 of that agreement contains that social marriage 

between both the parties took place on 08.12.16. After execution of the 

marriage agreement, he issued one Notarial Certificate. Notarial Certificate 

has been exhibited as Ext.1 and his signature thereon as Ext.1(1). Marriage 

agreement has been exhibited as Ext.2 and his signatures thereon as 

Ext.2(1), 2(2) & 2(3). He brought the Notarial Register to the court and 

page number 190, serial no. 964 contain the marriage agreement of both 

the parties. Relevant page of the Notarial Register has been exhibited as 

Ext.3 and Serial no. 964 has been exhibited as Ext.3(1). In his cross-

examination, he has stated that stamp papers of marriage agreement were 

taken from Udalguri. Name of the vendor was Dipak Kumar Chouhan of 

Udalguri. Marriage agreement does not contain who drafted and typed the 

same. Parties did not put their signatures on the marriage agreement in 

front of him. Marriage agreement and notarial certificate do not contain the 

photograph of both the parties. He did not take signatures in the Notarial 

Register. Parties did not appear before him on the day of execution of the 

marriage agreement. On that day, advocate Sheikh Farid of Mangaldai 

Court presented the agreement before him.  

13.   With regards the point for determination no. (I), learned 

counsel for the first party has submitted that 1st party is the legally married 

wife of the 2nd party and the 1st party and 2nd party solemnized their 

marriage before the Notary Public by entering into a marriage agreement 

and thereafter they also solemnized their marriage socially. He has 

contended that in a case under Sec. 125 Cr.P.C., strict proof of marriage is 
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not required and if the 1st party and 2nd party live as husband and wife, 1st 

party is entitled to get maintenance from the 2nd party. He has further 

submitted that out of the cohabitation of the 1st party and the 2nd party, the 

child of the 1st party was born and name of the 2nd party was mentioned in 

the birth certificate and vaccination card of the child and the 2nd party did 

not raise any objection to such fact. He has further contended that due to 

the harassment meted out to the 1st party by the 2nd party, 1st party is 

living separately from the 2nd party at her parental home without any 

income. Thus, he has submitted that the 1st party is entitled to get 

maintenance from the 2nd party. On the other hand, learned counsel for the 

2nd party has submitted that the 2nd party did not marry the 1st party and 

2nd party did not enter into any marriage agreement with the 1st party and 

no social marriage or marriage under shariat law was solemnized between 

the 1st party and the 2nd party. He has contended that the 1st party was 

pregnant at the time of alleged date of marriage and under the Muslim 

shariat law, a pregnant woman cannot enter into marriage. He has also 

contended that the 2nd party never lived with the 1st party as husband and 

wife and the 1st party became pregnant with some other person and 

thereafter, fraudulently made marriage agreement. 2nd party did not have 

knowledge about entry of his name in the birth certificate and vaccination 

card of the child of the 1st party as father of the child. He has also 

contended that the evidence of the 1st party and other witnesses is not 

consistent with the pleadings of the 1st party. Thus, learned counsel for the 

2nd party has submitted that the 1st party is not entitled to any maintenance 

from the second party and as such, the case of the 1st party is liable to be 

dismissed.  

14.    I have evaluated the material evidence on record. Let me 

first decide whether any marriage between the 1st party and second party 

took place. It is the pleading of the first party that she and the 2nd party 

entered into a marriage tie by executing a marriage agreement before the 

Notary Public at Mangaldai on 25.01.2017 and on the same day, social 

marriage between them was also solemnized according to Muslim rites and 

custom. 1st party has supported her pleadings in her evidence and 
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reiterated the same facts as stated in her pleadings. PWs 2, 3 & 4 have 

also supported the pleadings and evidence of the 1st party stating that the 

1st party and the 2nd party entered into a marriage tie by executing a 

marriage agreement before the Notary Public at Mangaldai on 25.01.2017 

and on the same day, social marriage between them was also solemnized 

according to Muslim rites and custom. In his pleadings, 2nd party has 

denied the pleadings of the 1st party and he has supported his pleadings in 

his evidence that he never married the 1st party by executing marriage 

agreement before the Notary Public at Mangaldai and he has pleaded the 

deed of marriage agreement to be forged and fraudulent. DWs 2, 3 & 4 

have also supported the pleadings and evidence of the 2nd party in their 

evidence stating that they never saw the 2nd party marrying the 1st party by 

executing marriage agreement. Marriage Agreement has been exhibited as 

Ext.2 and it appears therefrom that same was made on 24.01.2017 and 

same was executed before the Notary Public at Mangaldai on 25.01.2017. 

1st party has not examined any attesting witness in proof of execution of 

the same. It is found from the evidence of the Notary Public (C.W.1) that 

the parties did not put their signatures in front of him and they did not 

appear before him at the time of execution of the agreement and same 

was presented before him by advocate Sheikh Farid. It is also found from 

his evidence that the marriage agreement (Ext.2) does not contain the 

name of the person who drafted the same. Though 1st party (P.W.1) has 

stated that the agreement was executed by both the parties before the 

Notary Public at Mangaldai, but, she has not stated anything about 

presence of witnesses at the time of execution of the same. 1st party has 

candidly stated in her cross-examination that no marriage between her and 

the 2nd party took place except „kabinnama‟. PWs 2, 3 & 4 have also not 

stated specifically in their evidence that they were present at the time of 

execution of marriage agreement (Ext.2) between 1st party and the 2nd 

party and saw the 1st party and 2nd party putting their signatures on the 

marriage agreement (Ext.2). Though 1st party has thoroughly cross-

examined the defence witnesses, but, failed to bring anything as regards 

the execution of the marriage agreement between 1st party and 2nd party. 
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Thus, it is found that 1st party has failed to prove the execution of the 

“Marriage Agreement” (Ext.2) between her and the 2nd party. Moreover, 

execution of marriage agreement cannot be called as solemnization of 

marriage. Hence, in view of the above discussion, I am of the considered 

opinion that the 1st party has failed to prove that the 2nd party married her 

by executing marriage agreement.  

15.  Now, let me find out whether social marriage between the 

1st party and the 2nd party has been solemnized in accordance with Muslim 

rites and customs. It is found from the pleadings of the 1st party and 

examination-in-chief of the prosecution witnesses that the social marriage 

between her and the 2nd party was solemnized on 25.01.2017 on which 

date alleged deed of marriage agreement was executed. 2nd party has 

denied the pleadings of the 1st party as regards the solemnization of social 

marriage between him and the 1st party. Other defence witnesses also 

supported the pleadings of the 2nd party and stated in their evidence that 

they never saw the 2nd party marrying the 1st party. 1st party and other 

prosecution witnesses have not stated in their evidence in which manner, 

social marriage between the 1st party and 2nd party was solemnized. It is 

found from cross-examination of the 1st party that her marriage with the 

2nd party was solemnized through „kazi‟. But 1st party has not proved 

„kabinnama‟ and has not examined the kazi and witnesses of the 

kabinnama. 1st party and other prosecution witnesses have not stated 

names of the witnesses present at the marriage. Moreover, 1st party, in her 

pleadings as well as in her evidence has not stated anything about the 

dower money fixed in her social marriage. Had the social marriage between 

the 1st party and the 2nd party solemnized through „kazi‟, 1st party would 

have proved the „kabinnama‟ and she would have stated about the dower 

money. 1st party has not mentioned the place of her social marriage with 

the 2nd party. Furthermore, it is found from her pleadings and evidence that 

her social marriage was solemnized on the same day on which „marriage 

agreement‟ was made i.e., on 25.01.2017. But, the „marriage agreement‟ 

(Ext.2), contains that the social marriage between 1st party and 2nd was 

solemnized on 08.12.2016. Though 1st party has thoroughly cross-
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examined the 2nd party and other defence witnesses, but, has failed to 

bring anything about the social marriage alleged to be solemnized between 

her and the 2nd party. It is found from the pleadings and evidence of the 1st 

party that her child was born out of her co-habitation with the 2nd party 

after marriage. 2nd party has denied the fact of cohabitation and disputed 

paternity of the child. It is appeared from the evidence of the 1st party that 

her child was born on 05.04.2017 and thus, it is found that her child was 

born within two and half months of her marriage. It is not possible to 

deliver a baby within two and half months of pregnancy. Since 1st party has 

not proved any medical document to show that she became pregnant after 

her marriage and thereafter she gave birth of the child, I am of the opinion 

that at the time of marriage, she was pregnant. But, 1st party has no 

pleadings as to how she became pregnant at the time of marriage. She has 

also not stated such facts in her evidence too. As per principle of Muslim 

marriage, pregnant woman is not eligible to perform marriage during iddat 

period to ascertain the paternity of the child. In the instant case, 2nd party 

has denied the paternity of the child of the 1st party and 1st party has 

stated nothing how she became pregnant with the 2nd party before her 

marriage. In view of the above discussion, I am of the considered opinion 

that 1st party has failed to prove that she was married to the 2nd party 

socially in accordance with Muslim rites and customs.  

16.   It is the contention of the 1st party that the birth certificate 

and vaccination card of the child of the 1st party contain the name of the 

2nd party as father. It is revealed from the pleadings and evidence of the 

2nd party that he disputes the paternity of the child of the 1st party. But 2nd 

party has admitted in his cross-examination that the birth certificate and 

vaccination card of the child of the 1st party bear his name as father and he 

has not taken any steps for cancellation of the same. It is found from the 

cross-examination of the 1st party that she underwent treatment in 

Kalaigaon Hospital during her pregnancy and name of the 2nd party was 

entered as father of the child. 2nd party did not accompanied her at that 

time. 2nd party gave her Rs.300/- on one occasion and Rs.1000/- on the 

other occasion for check-up. Nobody saw the 2nd party giving her such 
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money. P.W.5, who worked as „Asha-Karmi‟ in Naptipara Sub-centre, has 

stated in her evidence that she took the 1st party to the said sub-centre for 

treatment and at that time 2nd party was not with the 1st party. 1st party 

told her that the 2nd party gave her expenses. It is found from the cross-

examination of PW-5 that she did not see the 1st party and the 2nd party 

staying together as husband and wife and accompanying each other. She 

took the 1st party for treatment from her maternal home. Name of husband 

is entered into vaccination card after asking pregnant woman. Birth-

certificate was issued as told by the 1st party. Thus, it is found from the 

evidence of PW-5 that the 2nd party has not played any role in getting the 

vaccination card and birth certificate. Mere entrance of the name of the 2nd 

party in the vaccination card and birth certificate of the child of the 1st 

party cannot be said that the 2nd party legally married the 1st party.  

17.  Another contention of the 1st party is that strict proof of 

marriage is not required to claim maintenance under Sec. 125 of the Code 

of Criminal Procedure, 1973 and one woman is entitled to get maintenance 

from a person under the said provision of law if they live as husband and 

wife. In the instant case, 1st party has contended that after her marriage, 

she lived with the 2nd party and consumed their marriage and out of their 

wedlock, one female child was born. 2nd party has contended that the 2nd 

party did not live with the 1st party as husband and wife and 1st party has 

failed to prove that they lived as husband and wife in as much as the 

evidence of the 1st party is not consistent with the pleadings. Hon‟ble 

Supreme Court of India, in the case of Chanmuniya vs. Virendra Kumar 

Singh Kushwaha And Another reported in (2011) 1 SCC 141, has 

held that “42. We are of the opinion that a broad and expansive 

interpretation should be given to the term “wife” to include even those 

cases where a man and woman have been living together as husband and 

wife for a reasonably long period of time, and strict proof of marriage 

should not a precondition for maintenance under Section 125 Cr.P.C., so as 

to fulfil the true spirit and essence of the beneficial provision of 

maintenance under Section 125. We also believe that such an 

interpretation would be a just application of the principles enshrined in the 
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Preamble to our Constitution, namely, social justice and upholding the 

dignity of the individual.”  Since I have already deiced that the 1st party has 

failed to prove her marriage with the 2nd party, now, let me find out 

whether the 1st and 2nd party lived together as husband and wife. It is 

revealed from the pleadings of the 1st party that after few days of 

marriage, the 2nd party, in a trivial matter abused the 1st party with slang 

language for the reason best known to him and without any reason, 2nd 

party assaulted the 1st party and she was dragged out of the house of her 

husband on several times. 1st party has also pleaded that one day, 2nd 

party tried to eliminate her life by electrocuting her by tightening her hands 

and legs, but, somehow, she rescued her life from the clutch of the 2nd 

party and 1st party left the house of her husband to save herself from the 

physical and mental torture and lived at her parental home. On the other 

hand, 2nd party has denied the pleadings of the 1st party and has pleaded 

that he never married the 1st party and never did sexual intercourse with 

her. 1st party and PWs 2, 3 & 4 have supported the pleadings of the 1st 

party in their examination-in-chief stating that after solemnization of 

marriage, 2nd party always abused the 1st party with slang language in 

trivial matter and also tortured her physically and mentally and 2nd party on 

several times, dragged her out and she took shelter at her parental home. 

They have also stated that the 2nd party tried to kill her by electrocuting 

and she somehow managed to rescue herself from the clutch of the 2nd 

party and she took shelter at her parental home. But it is found from the 

cross-examination of the 1st party that after her marriage, she stayed at 

her parental home and her husband stayed for 6 months at her parental 

home. From the cross-examination of PWs 2, 3 & 4, it is also found that the 

2nd party lived at the parental house of the 1st party after marriage. It is 

revealed from the cross-examination of PW-5 that she did not see the 1st 

party and the 2nd party staying together as husband and wife. It is found 

from the evidence the 2nd party and other defence witnesses that the 2nd 

party never lived with the 1st party as husband and wife. Though 1st party 

has thoroughly cross-examined the 2nd party and other defence witnesses, 

but, has failed to bring anything as regards the fact of staying together as 
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husband and wife by the 1st party and 2nd party. It is found from the 

pleadings of the 1st party that she lived at her matrimonial home and she 

has been driven out from her matrimonial home by the 2nd party compelling 

her to take shelter at her parental home. But, it is found from the cross-

examination of the 1st party and other prosecution witnesses that she lived 

with the 2nd party at her parental home after her marriage. Thus, it is 

found that the pleadings of the 1st party has not been supported by her 

evidence and different facts have come out from the evidence of the 

prosecution witnesses as regards living together by the 1st party and 2nd 

party. In view of the above discussion, I am of the considered opinion that 

the 1st party has failed to prove that she lived with the 2nd party as 

husband and wife.  

18.   From the discussion made above, I am of the considered 

opinion that the 1st party has failed to prove that she is legally married wife 

of the 2nd party and she has also failed to prove that she lived with the 2nd 

party as husband and wife.  

19.  As regards to point for determination no. (II), it is found 

from the pleadings of the 1st party that after her marriage with the 2nd 

party, she was subjected to cruelty by the 2nd party both mentally and 

physically and she was dragged out of her matrimonial home compelling 

her to take shelter at her parental home. While deciding the point for 

determination no. (I), I have already held that the 1st party is not legally 

married wife of the 2nd party and the 1st party and 2nd party did not live as 

husband and wife and as such, the question of living separately by the 1st 

party from the 2nd party does not arise. Hence, this point is answered 

accordingly against the 1st party.  

20.  For the convenience of discussion, I have taken points for 

determination no. (III), (IV) & (V) together to decide. Point no. (III) relates 

to inability of the 1st party to maintain herself, point no. (IV) relates to 

failure of the 2nd party to maintain 1st party and point no. (V) relates to 

ability of the 2nd party to pay maintenance allowance to the 1st party. It is 

found from the pleadings of the 1st party that she is living at her parental 

home and the 2nd party has not given her single penny for her livelihood. 
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The parents of the 1st party are daily labourer and they are maintaining the 

family with their hard labour. 2nd party is a rich person having cultivable 

land of 15/16 bighas, betel-nut garden, tractor and also works an 

electrician and thereby earns thirty to forty thousand rupees per month. 

There is no specific pleadings from the 2nd party that the 1st party has 

earning source. 2nd party has denied pleadings of the 1st party regarding his 

income. 2nd party has admitted in his cross-examination that he has landed 

property. Since it has already been held while deciding the point for 

determination no. (I) that the 1st party is not legally married wife of the 2nd 

party and the 1st party and 2nd party did not live together as husband and 

wife the question of determining these points does not arise. Hence, these 

points are answered accordingly.  

21.  In view of the discussion made in the foregoing paragraphs, 

I am of the considered opinion that the 1st party is not entitled to get 

maintenance from the 2nd party and the petition filed by the 1st party 

seeking maintenance from the 2nd party is liable to be rejected which I do 

accordingly.  

O R D E R 

22.   In view of the above discussion, the petition filed by the 1st 

party seeking maintenance from the 2nd party is rejected.  

23.   The Judgment is pronounced and delivered in open court in 

presence of the 1st party and 2nd party and their learned counsels. Let a 

free copy of judgment be given to the 1st party.  

  Given under my hand and the seal of this court on this 28th 

day of December, 2020. 

 

                 (D. K. Kalita) 

Addl. C.J.M., Udalguri 

Dictated and corrected by me,   

 

 

        (D. K. Kalita) 

Addl. C.J.M., Udalguri 
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