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G.R CASE No. 992/2016

Under Section 387 IPC r/w Section 25(1-8) Arms Act, 1959

' ' ' 
State Of Assam

-Vs-

Sri Dipak Basumatary..... Accused Person

Present : Ms. Karabi Das, LL.M, A.J.S

ludicial Magistrate First Class, Udalguri

For The Prosecution :

Sri A. Porel

For The Defence

Sri Jaqual Daimari .......Advocate For The Accused Person

Evidence Recorded On:1.12.t7, 17.2.t8,20.3.18,21.5.18,8.6.18, 3l-7.20,5'12.18, L.2.t9

20.3.t9, 20.7 .19, 6. 1.20

Argument Heard On: 04.12.20

Judgment Delivered On: 04.12.20
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...... Assistant Public Prosecutor For The State
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JUDGMENT
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BRIEF FACTS OF THE CASE
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" t' : "'.' 1. On 24.9.16 the informant Sri Pradip Kumar Ojah lodged an FIR dated 24.9.16

stating inter alia that on 20.9.16 at around 7.00 PM two unknown persons who

introduced themselves as members of NDFB (S) demanded Rs 2,00,000 (rupees

two lakhs) from him. On 21.9.16 they again called him and directed him

, . the amount on 24.9.20 and if the informant failed to do so, they threattthe amounl on 24.9.20 and if the informant failed to do so, they threatened to

kill him. Hence, this case.

INVESTIGATION

2. On receipt of the FIR Police registered a case being.Tangla PS case No' 118/16

under Sections 120(8)/387 IPC read with Section 25(1-4) Arms Act, r/w Section

10 U.p (p) Act. The accused was arrested and was later on enlarged on default

bail vide order dated 24.12.L6 by the Court of Learned SDJM, Udalguri' After

complegon of the investigation the Police submitted charge-sheet against the

accused person namely Dipak Basumatary under Sections 387 IPC r/w S 25(1-

B) of the Arms Act, 1959. Cognizance of the offences was taken against the

accused person namely Sri Dipak Basumatary under Sections 387 IPC r/w S 25(1-

B) of the Arms Act, 1959.

APPEARANCE OF THE ACCUSED

3. The accused person was called upon to enter trial and he was furnished with the

coples of relevant documents in compliance wlth Sectlon 207 of the Cr'PC.

SUBSTANCE OF THE ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and after hearing both sides charge under

Section 387 IpC r/w Section 25(1-8) Arms Act,1959 was framed against

the accused Dipak Basumatary which on being read over and explained to the

accused person he pleaded not guilty and claimed to be tried.

5. WITNESSES EXAMINED

The prosecution examined 14(fourteen) witnesses and exhibited 5 (five)

documents in order to prove its case'

6. The examination of the accused under Section 313 Cr.PC was dlspensed with as

there was no incriminating materials against him'

7. I have heard the arguments advanced by both the sides. The case record is also

perused alongwith the depositions on record'

im to pay
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POINTS FOR DETERMINATION

Whether the accused Dipak Basumatary on 20.9.16 and 21.9.16

put the informant Pradip Kumar Ojah in fear of death in order to

commit extortion and thereby committed an offence punishable

under Section 387 of the Indian Penal Code ?

Whether the accused Dipak Basumatary on 20.9.16 and 21.9.16

was in possession of firearm in contravention to Section 3 of the

Arms Act and thereby committed an offence punishable under

Section 25(1-8) Arms Act ?

DrscussroN, DEcrsroN AND REASONS THEREOF

8. pW-1 Pradip Kr. Oaha, (informant) stated in his evidence that he cannot

recognize the accused person. Although one year back someone demanded

money from him and showed him a pistol and threatened to kill him, in his cross-

examination he stated that he cannot recognize or remember who was that

person who demanded money from him.

9. pW-2 Jagat Ch. Deka stated in his evidence that he cannot recognize the

accused. In his cross-examination he stated that he cannot say who demanded

money from the Informant (Pw1).

10. pW-3 Bharat Ch. Das stated in his evidence that he does not know anything

about the incident. On the relevant day police called him and took his signature

on a plain paper. In his cross- examination he stated that he signed on a blank

paper.

11. pW-4 Manoj Das stated in his evidence that he signed on a plain paper on the

relevant day and his cross examined was declined.

12. pW-5 padma Basumatary stated in his evidence that he heard from PW-l that

someone had demanded money from him. In his cross-examination he stated

that he cannot say who demanded the money from PW-1'

13. pW-6 Mukut Rabha stated in his evidence that on the day of occurrence he was

present at the house of PW-l and saw two persons coming on a bike and

u.
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I aemanding money from the informant but he could not recognize them as they
I

| *ere wearing helmet. In his cross- examination he stated that since it was dark

| , , ""t,:ri, . at the time of incident, hence he could not recognize the accused persons.
.'''' '" ' '- l- i'''"':':{r ""'\

| . , ,' 
' "":,,:l;,,. at the time of incident, hence he could not recognize the accused persons.
- . ,i. '--.

.,' -,' "t'i''"t
i ,. :( n , j;ri+. eW-Z Jaykanta Sarma stated in his evidence that he came to know that
i ;,- { , \-o
'- ; ',\i,. somebody was demanding money from PW-l but, he cannot recognize the
'.. 1 ' \r':i'i ir'. somebody was demanding money from P\
';'

't" l.l',t' accused. His cross examination was declined'

His cross- examination was also declined.

16. pw-g Ramoni Kanta Sarma and PW-12 Lakhiram Rabha stated in their evidence

that they heard that someone demanded money from the PW-1 but they cannot

recognize the accused. Their cross- examinations were declined.

17. pW-10 Khagen Deka stated in his evidence that on the relevant day police took

his signature on a paper as one person was arrested from militant group and

they had seized arms and ammunition from that person. He stated that he

cannot recognize the accused. His cross examination was declined'

1g. pW-11 Gajen Sarkar stated in his evidence that police showed him one revolver

and took his signature on a paper. In his cross-examination he stated that

although police took his signature but he did not know what was written on the

paper where he signed. I also did not know from where the seized articles were

recovered.

19. pW-13 SI Hiren Kr. Bora stated in his evidence that the accused came to the

place of occurrence to receive the demanded money from PW-l and he was

arrested from the spot with arms which was seized by him.

20. pw-14 sI Sankar Dev stated in his evidence that he filed charge -sheet under

section 387 IPC r/w Section 25(1-8) Arms Act against Dipak Basumatary' His

cross- examination was declined.

21. CW-l ABSI Lankeswar Narzary stated in his evidence that when he received a

parcel from Superintendant of Police, Udalguri he found Ext-A is serviceable fire

arms but Ext-B are live ammunition and cannot be fired by Ext-A.
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Decisions on Points for Determination No' I and II'

,.,.:- , .,., ..,.,. For the sake of brevity both the Points for Determinations are taken up
| .. i . ,

together.
,t.' ' :. ,/

i ," '/ '1'.'

'ZZ.From the above evidence it reveals that there is no any eye witness seeing the

. .,, :
accused demanding any money from the Informant (PW1).None of the witnesses

,'
including the Informant (PWl) could recognize the accused person as the one

' ' ;"' '' '' 
demanding money from the PWL'

23. Further this is a case uls25(1-B) of Arms Act which runs as follows-

" 25. Punishment for certain offences - (1 -B) Whoever -

(a) acquires, has in his possession or carries any fire-arm or ammunition in

contravention of Section 3 ' or

(b) acquires, has in his possession or carries in any place specified by

notification under Section 4 any arms of such class or

description as had been specified in that notification in contravention of

that section , or

(c) sells or transfers any fire arm ..'.

(i) being a manufacturer of , or dealer in , arms ""
shall be punished with imprisonment for a term which shall

not be less than one year, but which may extend to three years and shall

also be liable to fine :"

24. Section 3 of the Arms Act runs as follows:

" 3. Licence for acquisition and possession of fire -arms and ammunition - (1) No

person shall acquire, have in his possession, or carry any fire arm or ammunition

unless he holds in this behalf a licence issued in accordance with the provisions

of this Act and the rules made thereunder:

Provided that a person may, without himself holding a licence carry any firearm

or ammunition in the presence, or under the written authority, of the holder of

the licence for repair or for renewal of the licence or for use by such holder'"

. .1/ 25. In the present case at hand, the prosecution must prove the actual possession of

.r J,r ,' to the revolver by the accused'

Jo" .\nt' 
;:.,* 26. However, although the Io (pw13) stated that he arrested the accused with arms

'.,rl''"''' 
which was seized by him, but, the seizure witnesses viz', Pw1"0, Pwll could not

: ".' '
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testify as to whether the revolver was seized from the accused or not. None of

the witnesses supported the Pw13 (I.O).

27. In the case of Dulal Biswas -Vs-State of Tripura reported in 2009 (4) GLT 3631

Hon'ble Gauhati High Court opined that " unless it is proved that the articles were

found in the actual possession of the accused, it cannot be sufficient to safely

hold that accused persons possessed the incriminating afticles,"

So the Hon'ble High Court in the said case observed that without proving the fact

that arms was found in the actual possession of the accused he cannot be

booked for the offence u/S 25 (t) (a) of Arms Act. The principle of possession

regarding Section 25 (1-B) Arms Act is also same.

28. In Section 25 (1) ( a) Arms Act it is for making and transporting of arms and

ammunition in which case licence is required from the authority u/s 5 of the Arms

Act. In case of Section 25(1-8) of Arms Act licence is required for mere

possession of an arm u/S 3 of the said Act. Therefore, the principle regarding

possession is same in both the Sections i.e. Section 25 (1) (a) and Section 25 (l-

B) of the Arms Act.

29. Thus, the aforementioned discussion has made it apparent that the evidence on

record is quite inadequate to establish the prosecution case. The prosecution

evidence does not inspire enough confidence to prove the guilt of the accused

person beyond reasonable doubt.

30. As such I am of the view that the prosecution has failed to prove that the

accused person Dipak Basumatary on 20.9.16 and 21.9.16 put the

informant Pradip Kumar Ojah in fear of death in order to commit

extoftion and was in possession of firearm in contravention to Section

3 of the Arms Act and thereby committed offences punishable under

Sections 387 IPC and Section 25(1-8) Arms Act beyond all reasonable

doubt.

31. Both the Points for Determinations are thus decided in negative.

.-..***
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ORDER

32. In the light of the above discussion and decision, the accused person namely

Dipak Basumatary is acquitted of the charges under Section 387 IPC and

Section 25(1-8) Arms Act and set at liberty forthwith. The bail bonds

today.

. d,/,\ -fo; 33. Let the seized revolver and live ammunitions be handed over in the District
\o/*

Armour, Udalguri by the OC, Tangla PS.

34. Send a copy of this order to the OC, Tangla PS. B.A shall do the needful.

35. The judgment is pronounced in open court in the presence of the parties and

their counsel and under the seal of this Court on this 4th day of December,

7020.

Signature

U,,?
(Ms. Karabi Das)

Judicial Magistrate First Class Udalguri,

BTR, Assam

Judicia[ Magistrate'

1st Ctass,Uda[Euri
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. ., ', . , 1,.' trxl-2 is the seizure list' Ext-2(1) is signature of PW-03'

' ' ""8o.'(2) 
is ssnature or 

lY 1.t::.]:llli:::::T::liI;11,
' ; 

"r 
- trvt-?/1\ is sionature of PW-13'

rExt-3isthesketchmap'Ext-3(1.)issignatt
'' '" Ext-4 is the armor report' Ext-4(1) is signature of CW-1'

Ext-5isthechargesheet.Ext-5(1)issignatureofPW-14.

Signature

Xrr-J", '0"A
+l4n

(Ms. Karabi Das)

ludicial Magistrate First Class

Udalguri, BTR,Assam
' .-n,.ai' '1

APPENDIX

PROSECUTION EXHIBITS:

4) is signature of PW-l1' Ext-2(5) is signature of PW-13'

DEFENCE EXHIBITS:

NIL

WITNESSES FOR THE PROSECUTION:

P.W.1 .....PradiP Kr' Oja

P.W.2......lagat Ch' Deka

P.W.3..'...Bharat Ch' Das

P.W.4....'.Manoj Das

P.W.5..,...Padma Basumatary

P.W.6......Mukut Rabha

P.W.7.. "..laYkanta Sarma

P.W.8......BiiaY Deka

P.W.9......Ramoni Kanta Sarma

P.W.10....Khagen Deka

P.W. 11..'.Gajen Sarkar

P.W. 12..'.Lakhiram Rabha

P.W.13.'..SI Hiren Kr' Bora

P.W.t4....Rtd. SI Sankar Dev

C.W.01...,.ABSI Lankeswar Narzary

WITNESSES FOR THE DEFENCE:

NIL


