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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, BTAD: : ASSAM. 

 

G.R. CASE NO.  997 of 2019 
(PRC NO. 1056/2019) 

           

 

         Present:   Sri Mridul Kumar Saikia. 
             Chief Judicial Magistrate, 

                     Udalguri, BTAD, Assam. 

 

 

STATE 
  

-VS- 

MD. ATOWAR ALI 
              ------Accused. 

 

 

For the Prosecution :     Mr. M. Khakhlary, Learned Addl. PP 

 

For the Defence :     Mr. M.C. Narzari, Learned  Advocate. 
 

 

Date of Evidence recorded  :   25-02-2020. 

Date of Argument  & Judgment :   25-02-2020. 

 

 U/S- 363  I.P.C.  

 

J U D G M E N T 
 

1. The victim of the case is Miss Martuja Khatoon. 

2. The prosecution case, in brief, is that, on 27-09-2019 the complainant Md. 

Amez Ali lodged an ejahar before the I/C Sapmari Police Outpost inter-alia 

stating that on 26-09-2019 at about 11 P.M. the accused Md. Atowar Ali, with 

pre-plan, kidnapped his minor daughter Miss Martuja Khatoon (17) and while 

fleeing away, both were caught by the villagers of Sibapur village and handed 

over to Sapmari Police Outpost. 

3. After receiving the ejahar to the effect aforesaid, the I/C Sapmari Outpost 

made a GD Entry bearing Sapmari OP GD Entry No. 444 dated 27-09-2019 and 
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immediately forwarded the same to the Officer-in-Charge of Udalguri Police 

Station to register and investigate the case. Accordingly, after receiving the 

ejahar from the Sapmari Outpost, the Officer-in-Charge of Udalguri Police 

Station registered Udalguri PS Case No. 189/2019 U/S 366 I.P.C. R/W Section 6 

of POCSO Act and on completion of the investigation, the I/O submitted the 

charge sheet against the accused Md. Atowar Ali alleging commission of 

offences U/S 363 I.P.C. only. 

4. On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the Cr.PC. Necessary processes were issued for causing 

appearance of the accused before the court. Accordingly, the accused appeared 

before the Court to answer the charge. Necessary copies of all relevant papers 

and documents were furnished to the accused in compliance with the 

provisions of Section 207 CrPC. Finding a prima-facie case for commission of 

offence U/S 363 I.P.C., charge was framed U/S 363 I.P.C., read over and 

explained to the accused to which the accused pleaded not guilty and claimed 

to stand trial. 

5. In order to bring home the charge, the prosecution examined as many as 

three(3) witnesses including the complainant in the form of: 

PW 1 – Md. Amez Ali (Complainant) 

PW 2 – Miss Martujza Begum @ Khatoon. 

PW 3 – Musst. Abhiran Nessa. 

6. After recording the prosecution witnesses, the accused was examined U/S 313 

Cr.P.C. All the incriminating circumstances which appeared in evidence against 

the accused were put to him for his explanation. The accused denied all the 

circumstances and pleaded his innocence. Further the accused declined to 

adduce any evidence in defence. 

7. I have heard the argument put forward by the learned Additional P.P. and the 

learned advocate appearing for the accused person. I have also carefully gone 

through the entire evidence available with the case record. 

 

8.  POINT FOR DETERMINATION OF THE CASE : To ascertain the guilt of the accused 

person on the charge levelled against him, the following point is sorted out for 

decision in the present case: 

“Whether on 26-09-2019 at about 11 P.M. at village Mohanpur under 

Udalguri Police Station the accused kidnapped Miss Martuja Khatoon 

(the minor daughter of the complainant aged about 17 years) from 

her house and from the lawful guardianship of her parents?” 
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DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

9.  To bring home the case, we may go through the provisions of the Section 

361 I.P.C. which explains the meaning of kidnap:  

“361. Kidnapping from lawful guardianship.—Whoever takes or 

entices any minor under 1[sixteen] years of age if a male, or under 

2[eighteen] years of age if a female, or any person of unsound mind, 

out of the keeping of the lawful guardian of such minor or person of 

unsound mind, without the consent of such guardian, is said to 

kidnap such minor or person from lawful guardianship.”  

Explanation.—The words “lawful guardian” in this section include 

any person lawfully entrusted with the care or custody of such 

minor or other person. 

10. Now let us scrutinize the evidences of the prosecution witnesses. The vital 

witness PW 1 Md. Amez Ali, who is the complainant of the case and also the 

father of the victim girl, stated in his deposition that the accused is his 

neighbor. Last year, one day his daughter Miss Martuja Begum did not return 

home till 11 P.M. and hence he suspected the accused and filed this instant 

case against him by putting thumb impression thereon. Later on, his daughter 

came back home. Due to misunderstanding, the instant case was filed against 

the accused. He expressed his unwillingness to proceed further with the case 

against the accused. Presently, his daughter is staying with him.  

11. In cross-examination PW 1 has stated that he is an illiterate person and do 

not know the content of the ejahar. He has no objection if the accused gets 

acquitted in this case.   

12. PW 2 Miss Martuja Begum @ Khatoon, the victim girl of the case stated that 

the accused is their neighbor and last year, one day she went to the  house of 

the accused and did not return home till 11 P.M. for which her father 

suspected the accused and filed the ejahar against him. Later on, she 

returned her home and presently staying with her parents.   

13. In cross-examination, PW 2 stated that she has no objection if the accused 

gets acquitted in this case.  
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14. PW 3 Musst. Abhiran Nessa, the mother of the victim girl, stated that the 

accused is their co-villager. Last year, in the month of ‘Bhada’, one day her 

daughter Martuja Begum did not return home till 11 P.M. and hence her 

husband, the complainant suspected the accused and filed this instant case 

against him. Later on, her daughter returned home. Due to misunderstanding, 

the instant case was filed and hence they do not want to proceed with the 

case further against the accused. Their daughter is presently staying with 

them.  

15. In cross examination, PW 3 stated that she has no objection if the accused 

gets acquitted from the case.  

16. From the versions of the witnesses i.e. PW 1 & PW 3, who are the 

complainant and the mother of the victim girl respectively, it comes clear that 

their daughter(PW2) got missing from their house till night(up to 11 P.M.) and 

hence, being parents, they got afraid. PW 1 knew the accused as he was their 

co-villager whom he suspected and hence filed the case against him. The 

victim girl PW 2 also stated that she went to the house of the accused and did 

not return home till 11 P.M. for which her father(complainant) lodged the case 

against the accused due to misunderstanding only. From the versions of the 

prosecution witnesses, it is clear that the young girl was missing from their 

house till 11 P.M. and thereafter, fortunately, she returned home and presently 

staying with her parents. Whether the girl was kidnapped by the accused or 

not is not transparent from the versions of the prosecution witnesses and 

whether he was involved with the alleged act of kidnapping the girl could not 

be ascertained. All of them have stated that the victim girl returned her home 

and are staying with her parents. No odd events were happened with them. 

Moreover, none of the witnesses have ascertained that they saw the accused 

taking away the girl from the house of the complainant and/or from the 

custody of her legal guardian. Rather, all of them have stated that the case 

was lodged due to misunderstanding only against the accused. Hence, no 

material was found to incriminate the accused with the alleged offence. In the 

result, we are of the opinion that the accused cannot be made accused in the 

instant case. 
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17.   From the above appraisal, appreciation of evidence on record and the 

application of law, I find that the prosecution failed to establish the offence 

U/S 363 I.P.C. against the accused beyond all reasonable doubt. In the result, 

the accused is not found guilty U/S 363 I.P.C. Hence, the accused Md. Atowar 

Ali is acquitted from the charge U/S 363 I.P.C. on benefit of doubt and set him 

at liberty forthwith. 

18.  Bail bond of accused shall remain in force for next six(6) months as per 

provisions of Section 437-A Cr.P.C.  

  

   Given under my hand and seal of this court on this 25th day of February, 2020 

at Udalguri, BTAD, Assam. 

 

 

 

 
Dictated and corrected by me:    (Mridul Kumar  Saikia) 
            Chief Judicial Magistrate 
          Udalguri, BTAD, Assam.  

 
 
(Mridul Kumar Saikia)     
Chief Judicial Magistrate.   
Udalguri, BTAD, Assam.  
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APPENDIX 

 

 

 A. Prosecution witnesses :  PW 1 – Md. Amez Ali (Complainant) 

PW 2 – Miss Martuja Begum@ Khatoon. 

PW 3 – Musst. Abhiron Nessa. 
 

 

 
B. Defence witness :     Nil 

 

 

C. Documents exhibited      :    Nil. 

 

 

 

 

 
       (Mridul Kumar Saikia) 

 Chief Judicial Magistrate 
  Udalguri, BTAD, Assam.  

 

 
Transcribed and typed by me: 

 

 

 

 
(Tulashi Dev Sarma/Stenographer). 

 

 

 

 

 

 

 

 

 
 
 


