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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, 

UDALGURI, BTAD: : ASSAM. 

 

G.R. CASE NO.  598 of 2019 
(PRC NO. 821/2019) 

           

 

    Present:   Sri Mridul Kumar Saikia. 

             Chief Judicial Magistrate, 
                   Udalguri, BTAD, Assam. 

 

 

STATE 

  
-VS- 

 

SRI MITHUN DEY. 

      ……. Accused. 

 

 

For the Prosecution :       Mr. M. Khakhlary, Learned Addl. PP 

 

For the Defence  :       Mr. B.J. Sarma, Learned Advocate. 

 

 

Date of Evidence recorded :   18-09-19, 22-10-19, 06-11-19, 

24-12-19 and 10-01-2020. 

Date of Argument    :   26-02-2020 

Date of Judgment   :   29-02-2020. 

 

 U/S- 365 I.P.C.  

 

J U D G M E N T 

 

1. The victim of the case is Smt. Ritu Dey. 

2. The case of the prosecution, in brief, is that on 27-06-2019 the complainant Sri 

Apurba Dey filed an FIR before the Officer-in-Charge, Tangla Police Station 
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inter-alia stating that from 1 P.M. of last 25-06-2019 his daughter Smt. Ritu 

Dey, aged about 17 years went missing. On search, on 26-06-2019 he came to 

know that his daughter was at Tekatoli village, under Mainaguri Police Station 

of New Jalpaiguri district in West Bengal with a married man namely, Sri 

Mithun Dey for which we prayed for recovering his daughter from that place. 

3. After receiving the ejahar to the effect aforesaid, the Officer-in-Charge of 

Tangla Police Station registered Tangla PS Case No. 74/2019, U/S 365 I.P.C. 

and on completion of the investigation, the I/O submitted the charge sheet 

against the accused Sri Mithun Dey alleging commission of offence U/S 365 

I.P.C. 

4. On the basis of the charge sheet, cognizance of offence was taken under 

Section 190 (1)(b) of the Cr.PC. Necessary processes were issued for causing 

appearance of the accused before the court. Accordingly, the accused appeared 

before the Court to answer the charge. Necessary copies of all relevant papers 

and documents were furnished to the accused in compliance with the 

provisions of Section 207 CrPC. Finding a prima-facie case for commission of 

offence U/S 365 I.P.C., charge was framed U/S 365 I.P.C., read over and 

explained to the accused to which the accused pleaded not guilty and claimed 

to stand trial. 

5. In order to bring home the charge, the prosecution examined as many as 

ten(10) Prosecution witnesses in the form of: 

PW 1 – Sri Apurba Dey(Complainant) 

PW 2 – Miss Ritu Dey 

PW 3 – Sri Milan Sarkar 

PW 4 – Sri Ratan Sarkar 

PW 5 – Sri Sudarshan Saha@Sarkar 

PW 6 – Smt. Pratima Dey 

PW 7 – Smt. Jhuma Dey 

PW 8 – Sri Dhaneswar Das 

PW 9 – Sri Dilip Dey and  

PW 10 – S.I.(P) Jhon Khankeo. 

6. After recording the prosecution witnesses the accused was examined U/S 313 

Cr.P.C. All the incriminating circumstances which appeared in evidence against 

the accused were put to him for his explanation. The accused denied all the 

circumstances and pleaded his innocence. Further the accused declined to 

adduce any evidence in defence. 
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7. I have heard the argument put forward by the learned Additional P.P. and the 

learned advocate appearing for the accused person. I have also carefully gone 

through the entire evidence available with the case record. 

 

8.  POINT FOR DETERMINATION OF THE CASE :  To ascertain the guilt of the 

accused person on the charge levelled against him, the following point is 

sorted out for decision in the present case: 

 

 Whether on 25-06-2019 at about 1 P.M. at village Kukurakata under 

Tangla Police Station the accused kidnapped or abducted Miss Ritu 

Dey, the minor daughter of the complainant, with intent to cause her 

to be secretly and wrongfully confining her at Tekatoli village under 

Mainaguri Police Station in Jalpaiguri district, West Bengal? 

 

 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

9.  Now let us scrutinize the evidence of the prosecution witnesses. PW 1 Sri 

Apurba Dey, who is the complainant of the case has stated in his deposition 

that on 25-06-2019 at about 1 P.M. his daughter Ritu Dey went for Hasrapara 

village and before reaching Hasrapara, she got missing. He reached home 

from Guwahati at about 7 PM and went to police station at Tangla at about 9 

P.M., informed about the occurrence and the police called them next day 

morning to file the ejahar. Accordingly, next day morning his wife and 

daughter visited Tangla Police Station and at that moment, a phone call came 

to Tangla Police Station from Mainabari under Jalpaiguri district, West Bengal 

stating that their villagers had apprehended a couple. Then, as per advise of 

police, they went to Jalpaiguri, identified their daughter and took back her to 

Tangla on 27-06-2019. Before this, the accused put vermilion on the forehead 

of his daughter and bangles on her hands, took photos like bride and got viral 

by posting in social media. It is also stated that on her way to school, the 

accused teased and posed obscene signals to his daughter Ritu Dey for which 

his wife warned the accused to put garland of slippers on his neck with the 

help of public if he dared to repeat the same to their daughter.  Being 

ashamed of, the accused intended to ruin the life of his daughter by 

kidnapping her. He lodged the ejahar on 27-06-2019. He has proved his 

ejahar Ext. 1 by identifying his signature Ext. 1(1) thereon. The girl has been 

living with him since her recovery. 
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10. In cross-examination PW 1 has stated that he did not mention the cause of 

delay for two day in filing the ejahar. Police did not interrogate him. He did 

not see from where his daughter got missing as he was in Guwahati at that 

time. The road from his house to Tangla railway station is a busy road and it 

takes five minutes time through E-rickshaw. The sister-in-laws of his brother 

in-law reside at Moinbari, West Bengal and from him only, they could know 

about the girl. His wife and elder daughter recovered the victim girl from 

Jalpaiguri. No police personnel from Tangla Police Station assisted them to 

West Bengal. They handed over the girl to Tangla Police Station after 

recovering her from Jalpaiguri and since then, she has been living with them. 

He did not mention in his ejahar about the photo viral incident of his daughter 

in social media and no separate ejahar was lodged by them. When his 

daughter went out for Hasrapara, no other family members were present at 

home.   

11. PW 2 Miss Ritu Dey, the victim of the case has stated that the complainant is 

her father and the accused is a married person whom she knew from past. On 

25-06-2019 at about 2 PM, she went out from home to Hasrapara village and 

on her way, the accused Mithun Dey met her and threatened her to go with 

him and then he took her to Tangla railway station and by train she was taken 

to Rowta Station and from Rowta station she was taken to Nagaon by bus 

and then again to Bangaigaon through train and then from Bangaigaon to 

Mainaguri in Shiliguri, West Bengal and kept her confining in the house of the 

sister-in-law of the accused. There at Mainaguri, under Shiliguri, West Bengal 

the accused forcibly married her by putting vermilion over her forehead. Her 

relatives saw her and informed her family members at Tangla and then her 

mother and elder sister went to Mainaguri under Shiliguri, West Bengal and 

recovered her, took her to police station and police took her for physical 

examination and her statement was recorded in the Court. She has proved 

her 164 Statement Ext. 2 by identifying her signatures Ext. 2(1) & 2(2) 

thereon.  

12. In cross examination PW 2 stated that though she knew the accused, but did 

not have any conversation with him. The accused took her mobile phone 

number in the marriage ceremony of her sister. The distance between their 

house and the Tangla railway station was about 10 to 15 minutes walk. The 

railway compartment wherein she got in was full of unknown passengers. She 

did neigher any parlance with any passenger nor made any fuss or hulla. In 

her journey to Rowta, Nagain, Bongaigaon, Shilliguri-Maingauri she did not 

make any screaming in the bus or train. She met no police personnel in the 
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whole route. After reaching the house of the sister-in-law of the accused at 

Jalpaiguri, West Bengal, she stayed with his sister-in-law. Their neighboring 

people visited their house. She did not make any parlance with them. On the 

next day of her arriving, the Mainaguri Police rescued her from the house of 

the sister-in-law of the accused and got recorded her statement. Thereafter, 

her mother and sister took her to the house of their relatives and next day 

they all returned to Tangla. No police personnel were involved in her rescue 

operation. She stated before police about the forcible putting of vermillion 

over her head by the accused. Since depositing her statement before the 

court, she has been living with her family members. She denied the fact that 

the accused did not forcibly lifted her and she deposed falsely in favour & 

advice of her family members and stated in her statement about her age to 

be above 18 years.  

13. PW 3 Sri Milan Sarkar stated in his statement that on 25-06-2019 at about 12 

noon the victim Ritu Dey came to their house and handed over the key of 

their house stating that she was going to Hasrapara village and when her 

mother came  back, he handed over her the said key. The girl did not return 

home till 7 PM. The complainant arrived home from Guwahati and came to 

know that his daughter was not at home and came to know from his relatives 

at Hasrapara that she did not go to their house. He went to their house on 

the same day in the evening and on the next day came to know that the 

accused took the girl to Bengal. Then the family members of the complainant 

went to Bengal and rescued the girl and took her to Tangla on 27-06-2019 

and since then the girl has been living with them.  

14. In cross examination PW 3 stated that he is ignorant about with whom or 

how the girl went out. He only came to know about the occurrence from the 

family members of the victim girl.  

15. PW 4 Sri Ratan Sarkar stated that on 25-06-2019 at about 10-30 PM he came 

to know from his mother that the accused Mithun Dey took away Ritu Dey, 

the daughter of the complainant Apurba Dey. On the next day, the mother of 

the girl came and rescued her and since then she has been living with her 

family members.  

16. In cross examination PW 4 stated that he knew nothing about with whom or 

how the girl went out. 

17. PW 5 Sri Sudarshan Saha @ Sarkar stated that on 25-06-2019 at about 9 PM 

he heard screaming in the house of the complainant and then he went to 

their house and came to know that their daughter Ritu Dey was missing. On 
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the third day of the occurrence, the mother of the girl rescued and took her 

from Bengal. He came to know that the accused Mithun Dey kidnapped the 

girl by threatening her father. Presently, he saw the victim girl Ritu Dey living 

with her father.  

18. In cross examination PW 5 stated that he has no personal knowledge about 

the occurrence. He only deposed as per knowledge gathered from the 

complainant. Police only took his name. 

19. PW 6 Smt. Pratima Dey, the mother of the victim girl stated that on 25-06-

2019 at about 1 PM she went to tether her cow leaving her daughter alone at 

home. After few minutes, when she returned home, saw the lock on the door 

and came to know from the neighbor that her daughter Ritu Dey went to 

Hasrapara village by locking the door and handing over them the key of their 

house. Since her daughter told her in the morning that she would go to her 

uncle’s house, she did not mind the matter of her not returning till evening. 

But when she did not return till night, she made phone call to their relatives 

at Hasrapara village and came to know that her daughter did not go to their 

house. Astounding at the information, she made hue and cry, immediately 

went to police station and informed the matter. But the Officer-in-Charge of 

Tangla Police Station was otherwise busy in another matter and hence could 

not lodge the ejahar. Immediately she also informed the matter of their 

missing girl to their relatives at Bengal. On the next day morning, when she 

went to Police Station at Tangla, she got telephonic call from Bengal that they 

received information about a missing girl and wanted the photograph of her 

daughter which she immediately posted her photograph through mobile 

phone and their relatives identified the girl as their missing girl and informed 

her. They also sent a photograph of a male person whom they identified as 

Mithun Dey of their locality and a married person. As per advise of Tangla 

Police, she immediately went to Bengal, rescued her daughter and took back 

her to Tangla on the third day of the occurrence. It is also stated that when 

she went to Bengal to rescue her daughter, the accused already put “Sakha” 

& “Pola” in the hands of her daughter as a symbol of ‘married woman’ and he 

escaped from there. It is worth mentioning that about three months ago, 

while the accused wanted phone no. of her daughter, she warned the accused 

that if he dared to repeat such mischievous deed with her daughter in future, 

she would put the garland of slippers on his neck. Her husband lodged the 

ejahar informing the occurrence.  

20. In cross examination PW 6 stated that her daughter went out to Hasrapara 

village in her absence. Their family member Manindra informed them from 
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Bengal about confining their girl there. She informed at Tangla Police Station 

about the staying of their girl at Bengal. No police personnel from Tangla 

Police Station assisted them to Bengal to rescue the girl. They came to know 

that their girl was in the house of the sister-in-law of the accused at Bengal. 

The police of Mainaguri Police Station rescued her daughter. She did not 

accompany the Mainaguri Police in rescuing her daughter. The police from 

both Mainaguri and Tangla interrogated her about the occurrence. Mainaguri 

Police did not produce her daughter before Magistrate. The police at Tangla 

Police Station recorded her statement after her rescue.  

21. PW 7 Smt. Jhomma Dey, the sister of the victim girl stated that on 25-06-

2019 at about 1 PM she having not found her sister at home, after enquiry 

came to know that the accused kidnapped her sister and kept confining at 

Tekatoli village. On the next day, she along with her mother went to Bengal. 

On the next day morning, her mother informed about the occurrence before 

the Mainaguri Police Station and the police rescued her sister from the house 

of the sister-in-law of the accused and handed her over to them. They 

informed the police that her sister was in the house of the sister-in-law of the 

accused. She came to know from her sister(victim) the accused kidnapped by 

threatening and enticing her.  

22. In cross examination PW 7 stated that she was not at home while her sister 

was missing. She did not see on what circumstances and with whom her 

sister went out. Her sister went out for Hasrapara in the noon. No police 

officer from Tangla Police Station accompanied them to Bengal. They came to 

know about the staying of her sister at Bengal from their uncle’s daughter- 

Mampy Dey. Her statement was not recorded by Tangla police.  

23. PW 8 Sri Dhaneswar Das and PW 9 Sri Dilip Dey stated that on 28-06-2019 at 

about 12 noon when police was interrogating Ritu Dey, they were there in the 

Tangla Police Station and came to know that accused eloped Ritu Dey by 

threatening her. They stated that they couldnot know from where Ritu Dey 

was brought back. 

24. In cross-examination both PW 8 and PW 9 stated that they didn’t have any 

personal knowledge regarding the incident and they knew nothing about any 

reason in which situation and with whom Ritu Dey went away. They also 

stated that police did not interrogate them. 

25. PW 10(I.O) S.I.(P) Jon Khangkeo stated that on 27-06-2019 while he was 

serving as Attached Officer at Tangla Police Station, the Officer-in-Charge of 

the police station, after registering the ejahar received from the complainant 
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Sri Apurba Dey endorsed him for investigation of the case. Accordingly, he 

recorded the statement of the complainant in the police station and also 

recorded the statement of other witnesses. The medical examination of the 

victim girl Ritu Dey was conducted by sending her to medical and recorded 

her statement U/S 164 Cr.P.C. before the Court. On completion of preliminary 

investigation, he submitted the charge-sheet against the accused U/S 365 

I.P.C. He has exhibited the Ext. 3 seizure list, Ext. 4 sketch map and Ext. 5 

charge-sheet by identifying his signatures Ext. 3(1), Ext. 4(1) and Ext. 5(1) 

thereon.  

26. In cross examination PW 10 stated that the occurrence took place on 25-06-

2019 and the cause of delay was not mentioned in the ejahar. It was not 

mentioned in the ejahar that the victim girl was forcibly taken away by the 

accused. He neither went to Mainaguri regarding the investigation of the case 

nor made any communication with the police of Mainaguri police station. He 

did not record the statement of the victim girl. Her statement was recorded 

by WPC Lilima Basumatary and her age was recorded as 18 years. In her 

statement the victim girl stated that she had good communication with the 

accused prior to this incident. She did not state before police that the accused 

forcibly put vermillion over her forehead. She did not state that the accused 

was warned by PW 6 for taking the phone number of her daughter and 

threatening to put garland of slippers on his neck if dared to repeat such 

mischievous deed by him. He denied the fact that he submitted the charge-

sheet against the accused without conducting proper investigation of the 

case. 

27. Invariably, there is no denial from the defence that the accused did not take 

the victim girl Smt. Ritu Dey with him and kept her in his relatives’ house at 

Mainaguri, Shilliguri. Prime thrust of defence is that the victim girl is above 

the age of 18 years and she accompanied him with her own will with 

vehement denial of any relation by the accused with the victim girl as alleged 

by the complainant side. The matter being accumulated with a critical 

juncture in that sailing through the relevant provisions relating to kidnap and 

abduction is utmost necessary. Therefore, let us quote the provisions of 

Sections 361 & 362 of the Indian Panel Code as : 

“Section 361. Kidnapping from lawful guardianship.—
Whoever takes or entices any minor under 1[sixteen] years of 

age if a male, or under 2[eighteen] years of age if a female, or 
any person of unsound mind, out of the keeping of the lawful 
guardian of such minor or person of unsound mind, without 

the consent of such guardian, is said to kidnap such minor or 
person from lawful guardianship. Explanation.—The words 



G.R. CASE NO. 598 of 2019 
 

 
 

9 

“lawful guardian” in this section include any person lawfully 

entrusted with the care or custody of such minor or other 
person. 
 

(Exception) —This section does not extend to the act of any 
person who in good faith believes himself to be the father of 
an illegitimate child, or who in good faith believes himself to 

be entitled to lawful custody of such child, unless such act is 
committed for an immoral or unlawful purpose. STATE 
AMENDMENT 

 
SECTION 362 I.P.C. 

According to section 362 of Indian penal code, whoever 

by force compels, or by any deceitful means induces any 

person to go from any place, is said to abduct that person.” 

 

28. Since the victim is a girl to come under the purview of kidnapping for the 

purpose of the offence under Section 365 I.P.C. as per provisions of Section 

361 IPC, the victim must be under the age of 18 years. The parents of the 

victim being the best persons to ascertain the age of their child to have 

claimed the victim as minor on the date of occurrence. But, while they deposed 

as PW1 and PW6, they preferred to be silent in this aspect. On the other hand, 

while the victim got her statement recorded under Section 164 Cr.P.C. and 

during deposition of her evidence in this court recorded her age as 18 years. 

Further, in cross of PW1 the father of the victim girl, it is evidently clear that 

the victim girl prior to this incident appeared in the H.S.L.C. examination twice. 

Keeping in view all of these aspects, we can safely draw the conclusion that on 

the relevant date of occurrence the victim girl was a major girl. In this respect, 

remaining witnesses have nothing to contribute. 

29. It is already noted that there is no controversy as regard the taking of the 

victim girl to a place called “Moinaguri”, Siliguri of the state of West Bengal by 

the accused. Though, none of the witnesses except the victim herself saw the 

accused taking the victim along with him, yet their claim of taking the victim 

girl by the accused cannot be ruled out inasmuch as that has been too 

admitted by the defence. Now, to constitute the element of abduction under 

Section 365 IPC, the said abduction must be committed by force, or by any 

deceitful means of inducement as per provisions of Section 362 IPC. As the 

witnesses except the victim girl herself, did not see the accused taking the 

victim with him and their knowledge being relied upon only on hearsay 

https://indiankanoon.org/doc/113974146/
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evidence delving deep to find out any solid material would be nugatory. It is 

the victim herself who all through her voyage to Moinaguri, Siliguri, West 

Bengal experienced the thrills and as such she would be the best person to 

explain whether she was compelled by putting any force, or she was induced 

by any deceitful means by the accused to go from  her native place i.e. Tangla 

to Moinaguri, Siliguri, West Bengal. Therefore, let us check out her version 

made under Section 164 Cr.P.C. as well as her evidence deposed in this court. 

30. What comes from the statement of the victim made under Section 164 Cr.P.C. 

is that the accused simply went to her house on the date of occurrence at 1.00 

PM and asked her to meet him on the road. Accordingly, she met him and 

accompanied him first to Rowta by a train and then to somewhere by bus. 

Finally, both of them landed at the residence of his aunt. She wanted to shout 

but for his threatening she did not shout. Parallely, while we go through the 

version of the victim girl as PW2, we find that, the accused on the day of 

occurrence met her on her way to father’s native place and threatening her 

asked to follow him. He took her to Rowta Railway Station from Tangla Railway 

Station by train, from Rowta to Nagaon by bus, again to Bongaigaon by train 

and finally again by train from Bongaigaon to Siliguri till they landed at the 

residence of his aunt. It is a general conscience that the victim girl came into 

contact with many persons as admitted by her in the cross conducted by the 

defence all through her travelling period, whether it be by bus or by train. But 

she remained loyal to the accused and did not anyway indicate to anyone that 

she had been under kidnap or abduction by the accused. Though, she has in 

both her statement under Section 164 Cr.P.C. and deposition as PW claimed 

that as the accused threatened her  with her life, she kept silent without giving 

any hint or making any noise about her kidnap or abduction by the accused, it 

seems to be tutored or her improvised version as after her rescue she was all 

through with her family members till the production of her before the 

concerned magistrate or recording her statement under Section 164 Cr.P.C. as 

well as till her deposition made in the court as PW2. As she had ample 

opportunities to make it public even by a simple weak that she was kidnapped 

or abducted by her co-passenger but she did not resort to it and as such it 

goes to establish that she accompanied the accused with her own will and the 

later version of her being threatened by the accused is nothing but an 

exaggeration made under pressure of her family members. Therefore, her 
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version fails to inspire any confidence about the involvement of the accused 

with the alleged offences. 

31.   Added flavour to the occurrence, the accused after lending at his aunt's 

residence at Moinaguri, Siliguri, West Bengal put vermillion on her forehead, 

bangling her with “Sakha Pula” a symbol of married woman and uploading her 

photograph in the social media are the claim of the prosecution witnesses. But 

in these regard, no authentic proof either in the form of photograph or video 

graph is produced before the court. Hence, this portion of claim of the 

prosecution witnesses is also considered to be a part of their exaggeration. 

32. Therefore, the versions of any of the prosecution witnesses fail to inspire 

confidence about the involvement of the accused with the alleged offence, 

though it is found that the victim girl was taken to the house of the aunt of the 

accused. Considering the fact that as admitted by the victim and the mother of 

the victim girl that the accused is their neighbor who is well-known to the 

victim and also considering absence of any attributive element of kidnap or 

abduction of the victim girl by the accused, we do not find that the accused 

kidnapped or abducted the victim girl with intent secretly and wrongfully to 

confine her. 

33. Thus, from the above appraisal, appreciation of evidence on record, and the 

application of law, I find that the prosecution failed to establish the offences 

U/S 365 I.P.C. against the accused beyond all reasonable doubt. In the result, 

the accused is not found guilty U/S 365 I.P.C. Hence, the accused Sri Mithon 

Dey is acquitted from the charge U/S 365 I.P.C. on benefit of doubt and he is 

set at liberty forthwith. 

34. Bail bond shall remain in force for next 6 months as per provisions of Section 
437 (A) CrPC.  

 

Given under the hand and seal of this Court on this 29th day of February, 2020 

at Udalguri, BTAD, Assam.  

  

    

 

Dictated and corrected by me:        (Mridul Kumar  Saikia) 
               Chief Judicial Magistrate 
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               Udalguri, BTAD, Assam.  

(Mridul Kumar Saikia)     
Chief Judicial Magistrate.   
Udalguri, BTAD, Assam.  

 

 

 

 

APPENDIX 

 

 

A. Prosecution witnesses :  PW 1 – Sri Apurba Dey(Complainant) 

    PW 2 – Miss Ritu Dey 

    PW 3 – Sri Milan Sarkar 

    PW 4 – Sri Ratan Sarkar 

    PW 5 – Sri Sudarshan Saha@Sarkar 

    PW 6 – Smt. Pratima Dey 

    PW 7 – Smt. Jhuma Dey 

    PW 8 – Sri Dhaneswar Das 

    PW 9 – Sri Dilip Dey and  

    PW 10 – S.I.(P) Jhon Khankeo. 
 

    

B. Defence witness :     Nil 

 

 

C. Documents exhibited      : Ext. 1 – Ejahar  

     Ext. 2 – 164 Statement (Statement of the victim) 

     Ext. 3 – Seizure list 

     Ext. 4 – Sketch Map and  

     Ext. 5 – Charge Sheet 

 

 

 

 

 

 

       (Mridul Kumar Saikia) 

 Chief Judicial Magistrate 
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  Udalguri, BTAD, Assam.  

 

 

Transcribed and typed by me: 

 

 

 

(Tulashi Dev Sarma/Stenographer). 

 


