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:: IN THE COURT OF THE SESSIONS JUDGE :::: UDALGURI :: 

 

 Present : Sri P. Saikia, 
               Sessions Judge, 
               Udalguri.  
 

Criminal Revision No. 5/2017 

 

  Smti. Jinu Deka................… Petitioner  

    -Versus –  

  Sri Hitesh Deka............…… Opp. Party.  

 

 Appearance:-  

 For the petitioner - Mr. M.C. Narzary, Advocate.  

 For the Opp. party- /Mr. M. Deka,  Advocate. 

 

 Date of argument : 25.2.2020 

 Date of Judgment : 27.2.2020 

 

J U D G M E N T 

      

1.  Challenge in this Criminal Revision is to the judgment and order dated 

7.6.2017 passed in MR case No.21/2015, under Section 125 Cr.P.C. by Sri R. 

Boro, Sub-Divisional Judicial Magistrate, Udalguri partially disallowing the 

maintenance allowance granted in favour of the daughter of the petitioner/1st 

party of Rs.5,000/- per month.   

 

2.   Before proceeding further, factual background which has led up in 

filing of the present revision, in succinct is germane. The marriage between the 

petitioner and the opposite party was solemonised in the year, 1999 as per 

Hindu religious rites. Out of their wed-lock one girl child was born to them on 

28.7.2000 who became 15 years old on the date of filing of the case and 

studied in Class-IX. After the birth of the girl the opposite party and his family 

members started torturing her on petty and frivolous ground. Despite that she 

silently bore everything and continued her marital life. In the first part of 2007 
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the opposite party left home saying that he would appearing police interview 

and since then he did not return at the ill advice of his parents. After 

recruitment at Assam police battalion the opposite party married one Smti. 

Dipti Mili and started living with her in spite of subsistence of first marriage 

with her. Since then the opposite party has neither enquired about her well 

being as well as her minor daughter but also failed to pay any 

maintenance for their subsistence. At present the opposite party is serving 

as a Lance Nayak at Assam police battalion at Dhakuwakhana under Dhemaji 

district and his monthly salary is Rs.25,000/-(Rupees Twenty Five Thousand) 

only. When the second party did not return to the matrimonial home then his 

parents expelled her alongwith her daughter from their house about eight 

years prior to the filing of the case. So, she was compelled to took shelter in 

the house of her impoverish parents alongwith her child and she has been 

maintaining her livelihood by doing daily labour work in extreme condition. The 

opposite party has relatives at Dhansirikhuti under Orang PS and he off and on 

visits the house of his relative but at the ill advice of his parents he returns to 

his workplace therefrom without taking care of her and her daughter about the 

well being in her parental home. On 19.1.2013 she went to Dhakuwakhana and 

after much persuasion managed to brought him to their house. After 

staying for two days he returned to his workplace promising in front of the 

villagers that he would regularly pay for the maintenance of the petitioner and 

her daughter. Surprisingly, in spite of elapsing of two years till the date of filing 

of the case he did not send even a penny either in her name or her daughter 

as maintenance. She has stated that she has no income source of her own 

except doing household work in others houses to maintain her as well as her 

daughter. On the other hand the opposite party being a government employee 

and a healthy person earns more than Rs.25,000/-(Rupees Twenty Five 

Thousand) only per month and, therefore, he has ample capability to pay the 

maintenance to her and her daughter. Hence, the prayer of the petitioner for 

awarding maintenance allowance to the tune of Rs.5,000/- each for herself and 

her daughter, in total Rs.10,000/- (Rupees ten thousand) only per month.   

 

3. In a bid to counter blast the pleadings of the petitioner, the respondent 

filed his written statement wherein he has, however, admitted that the 
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petitioner is his legally married wife. Save and except that admission he has  

denied all the allegations leveled against him by the petitioner. According to 

him, the real facts of FIR are that after four months of marriage the petitioner 

was not willing to stay in the matrimonial house as she had love affair with 

other person of the village. This fact was not known to him before marriage. In 

spite of knowing this fact after marriage he did not say anything. It is further 

alleged is that she had illicit relationship with his own elder brother Madan @ 

Ratan Deka and in that aspect a village bichar was convened at No.2 Batabari 

primary school on 27.3.2015. In that bichar both of them admitted their fault 

and both Madan @ Ratan Deka and the petitioner were fined Rs.20,000/-

(Rupees Twenty Thousand) and Rs.15,000/-(Rupees Fifteen Thousand), 

respectively. They promised in front of the villagers that they would not 

indulge such illicit act in future by appending the photocopy of the said 

proposal annexed as Annexure-A. The further allegation against the petitioner 

is that on 27.4.2015 the wife of Madan @ Ratan Deka namely, Smti. Pratibha 

Deka called a bichar at No.2 Botabari Primary School through the Mahila Samiti 

and in that bichar it was proved that the petitioner and Madan @ Ratan Deka 

had illicit relationship and Pratibha Deka saw both of them sleeping together. 

The resolution which was taken in that bichar to take action against the 

petitioner is annexed here as Annexure-B. In addition to above, the respondent 

has stoutly denied having not provided maintenance. According to him, he 

gave Rs.1,50,000/-(Rupees one Lac Fifty Thousand) only to the petitioner and 

she started a shop by staying in his house and she is still staying there.  

However, he has denied getting Rs.25,000/-(Rupees Twenty Five Thousand) 

only as salary but admitted that he gets Rs.20,629/-(Rupees Twenty Thousand 

six Hundred Twenty Nine) only per month as salary. In order to buttress this 

fact the respondent has submitted a salary statement marked as Annexure-

C. Apart from that, he had liability to pay Rs.7,300/-(Rupees seven Thousand 

Three Hundred) only per month towards loan repayment. However, no prayer 

has been made by the respondent in his written statement whether he dismiss 

the case or not. 

 

4. Both the contesting parties tendered their evidence in support of their 

respective claims before the trial court. The trial court on conclusion of trial 
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and after scanning the evidence on record passed the impugned judgment and 

order granting Rs.5,000/- per month towards the maintenance of the daughter 

of the petitioner while dismissing the claim of maintenance of the petitioner.  

 

5. The judgment and order have been assailed on the grounds inter-alia, 

that the learned trial court without sifting the evidence on record both on the 

score of facts and law, in the backdrop of the evidence on the record in a 

proper perspective haphazardly passed the impugned order in a slipshod 

manner by allowing maintenance allowance towards the daughter of the 

petitioner while dismissing the claim of the maintenance allowance of the 

petitioner for herself so much so that the learned trial court failed to take note 

of the fact that respondent was not at home right from the year 2007 till the 

first part of year 2013, but during this long period of 7 years no allegation of 

maintaining illicit relation of the petitioner with his brother Madan @ Ratan 

Deka was brought to notice. It notice when the petitioner in the first part of 

the year 2013 brought the respondent back home. The respondent thereafter 

plotted a conspiracy alongwith his other family members to sully the image of 

the petitioner in the esteem of their society. Accordingly, the younger brother 

of the respondent one day evening entered into the house of the petitioner 

and caught hold of her hand and when the petitioner raised a shout the wife of 

Madan @ Ratan Deka came to their house. The wife of Madan @ Ratan Deka 

as PW6 in order to drove out the petitioner from the matrimonial home on the 

concocted charge of having illicit relation with her husband Madan @ Ratan 

Deka submitted a false affidavit to support the case of the respondent in order 

to play a drama as per direction of the respondent as he is living in Arunachal 

Pradesh.  

 

6. The learned counsel  for the petitioner has further contended 

vehemently that the learned trial court in a biased manner blindly believed the 

version deposed by PW6, the wife of Madan @ Ratan Deka, to the effect that 

the petitioner is maintaining illicit relationship with her husband Madan @ 

Ratan Deka when she did not say any specific date on which she saw the 

petitioner involved in biological relationship with her husband’s brother and 

thereby the trial court arrived at a wrong finding which warrants interference.  
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7. The learned counsel appearing for the petitioner has further canvassed 

that on a minute appraisal of the evidence adduced by the respondent side 

does not disclose sexual intercourse taken place between the petitioner and 

Madan @ Ratan Deka, the husband of PW6, as alleged by her to attract the 

provision of Section 125 (4) Cr.P.C. as well as U/S 497 IPC. It is further 

canvassed by the learned counsel for the petitioner that the learned trial court 

wrongly concluded the Para 36 of his judgment that the respondent denied the 

fact of not providing maintenance to the petitioner as the respondent has failed 

to establish on which date and in which year he gave Rs.1,50,000/- to the 

petitioner when the petitioner has stoutly denied having received Rs.1,50,000/- 

from the respondent to construct a running shop that to in the house of the 

petitioner. Thus, the learned trial court failed to prove all these false and 

fabricated facts and, as such, arrived at a wrong finding which is not legally 

sustainable and, therefore, impugned order and judgment of the learned trial 

court are to be quashed and set aside partially.  

  

8. On the other hand, the learned counsel for the respondent has 

contended that the impugned judgment and order has been passed on proper 

appreciation on evidence on record and, therefore, deserves no upset in the 

backdrop of the facts, circumstances and evidence on record.  

 

9. I have heard arguments advanced by the learned counsel for both the 

parties and also have carefully evaluated the evidence and relevant materials 

inducted in the records. 

 

10. The only point that falls for adjudication in the instant revision is 

whether partially disallowing the maintenance allowance towards  the 

petitioner while allowing award of maintenance in favour of her daughter 

suffers from any illegality or material irregularity due to perversity.  

 

11. At the threshold, it is manifest from the evidence on record that the 

marriage of the petitioner with the opposite party is remained undisputed. It is 

also not disputed that out of the wedlock of the petitioner and the opposite 
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party a girl child was born to them on 28.7.2000 who attained the age of 15 

years on the date of filing of the case and studied in class IX. The petitioner-

wife in her evidence as PW1 has stated in no uncertain terms that immediately 

after the birth of the girl child the opposite party alongwith his family members 

started to commit mental and physical torture on her on petty and trivial 

issues. In spite of that she silently bore everything so as to sustain her marital 

life. The dispute between the petitioner and the opposite party has also come 

out from the evidence of the opposite party itself. It is also undisputed as 

regards taking shelter of the petitioner alongwith her girl child in her parental 

home prior to eight years of filing  of the instant case.  

 

12. On the other hand, though the opposite party has stated that the 

petitioner had illicit relationship with any other person of his village prior to 

their marriage but the opposite party has failed to substantiate it by convincing 

and plausible evidence as none of the DWs adduced by the opposite party has 

thrown any light in this aspect. It is also not disputed by the opposite party 

that he went out from his parental home in search of job in the year 2007. The 

opposite party has also failed to rebut that he was recruited in service as a 

constable in the Assam Police Battalion and he did not return for a considerable 

period of time. The opposite party has further admitted that during the 

subsistence of the marriage with the petitioner he again married one Dipti Mili 

and out of the second wedlock he was blessed with a boy and a girl who are 

residing at his official quarter. Thus, it is amply evident that the petitioner on 

her own volition left her conjugal home with the girl child but the opposite 

party has miserably failed to substantiate it by cogent, consistent and starling 

evidence so much so that if the opposite party had any intention to bring back 

the petitioner-wife to the conjugal home he would not have in cross-

examination admitted that he has never gone to bring back the petitioner from 

her parental home alongwith their girl child nor could the petitioner as DW1 

established by evidence that he has ever paid any maintenance to the 

petitioner-wife or the girl child for their subsistence when it is apparent and 

unrebutted on the testimony of the petitioner (PW1) that she has no source of 

income and living at the mercy of her parents without adequate means of 

income.  
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13. It is also found that the plea of the opposite party that the petitioner 

was given Rs.1,50,000/- to start a job by staying at his conjugal home is 

nothing but a stereotype defence taken by the opposite party- husband 

without being buttressed by reliable evidence only to avoid his duty to maintain 

his legally married wife.  

 

14. The next question falls for adjudication in the present case in hand is 

whether the petitioner has disentitled herself to receive maintenance due to 

living in adultery in view of Section 125 (4) of the Cr.P.C. as the learned  trial 

court has concluded in the backdrop of the evidence adduced by the opposite 

party that the petitioner is found maintaining adulterous relationship with one 

Madan @ Ratan Deka who is the husband of DW6 and the brother of the 

opposite party and thereby refused to allow maintenance to the petitioner. 

 

15. Before proceeding to find out the correctness, propriety and legality of 

disallowing  maintenance to the petitioner by the learned trial court in view of 

the vehement submission of the learned counsel appearing for the petitioner 

that the learned trial court came to such a finding in a reckless and perfunctory 

manner without proper appreciation of the evidence on record, I find it 

appropriate at this stage to discuss the applicability of Sub-Section 4 of Section 

125 of the Code to the facts and circumstances of the present case since the 

trial court has refused the maintenance on the ground that the petitioner has 

incurred the disability contained in Sub-Section 4.  

16. Sub-Section 4 of Section 125 of the Code may be extracted here 

under:-   

No wife shall be entitled to receive an allowance from her husband 

under this section if she is living in adultery, or if, without any sufficient 

reason, she refuses to live with her husband, or if they are living separately by 

mutual consent. 
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17. Situated thus, we are concerned in this case with the first part of Sub-

section (4) since the Magistrate has rejected the petitioner's prayer on that 

ground. 

18.  The expression "if she is living in adultery" undoubtedly connotes a 

course of adulterous conduct more or less continuous. An occasional lapse 

would not be a sufficient reason for refusing maintenance within the ambit of 

Sub-section (4). Therefore,  the trial court has to probe and find out whether 

at or about the time of the application, there has been an adulterous conduct 

on the part of the Further, there must be clear proof of adultery. A suspicion 

nurtured by the husband will not disentitle the wife to receive the maintenance' 

under the Code. It is true that direct evidence of adultery can seldom be given, 

but at the same time there must be some evidence to prove the allegations of 

adultery and a mere bazar gossip would not prove adultery. Since Sub-section 

(4) is in the nature of an exception to the main section, it is for the husband 

claiming protection under the said provision to show that the said sub-section 

is applicable, that is to say, the husband must establish that wife is living in 

adultery.  

19. In the decision of Sau. Chanda P. Waded Vs Preetam G. Waded 

and another, 2002 CrLJ 1397 (Bom) it has been held that the expression 

“living in adultery” in Section 125(4) Cr.P.C. has to be a continuous course of 

adulterous conduct and stay instances or departure from virtue would not 

be sufficient to deny maintenance to her. The fact that wife is living adultery 

has to be established by husband. In quashi criminal proceeding, the 

standard of prove would be preponderance of evidence.  

20. Likewise, in the decision reported in Smt. Rachita Rout v. Basanta 

Kumar Rout reported in 1987 Cri.L.J. 655 it has been held that for the 

purpose of Section 10 of the Hindu Marriage Act, for the purpose of judicial 

separation even one act of adultery is enough; whereas for the purpose of 

an application under Section 125, Cr.P.C. a single act of adultery is not 

enough for refusing maintenance.  

21. In another decision of this Court in the case of Baishnab Charan 

Jena v. Ritarani Jena reported in 1993 Cri.L.J. 238 a similar view has 

https://indiankanoon.org/doc/13834/
https://indiankanoon.org/doc/13834/
https://indiankanoon.org/doc/13834/
https://indiankanoon.org/doc/888857/
https://indiankanoon.org/doc/590166/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1017041/
https://indiankanoon.org/doc/1017041/
https://indiankanoon.org/doc/1017041/
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been taken and the Court has further held that merely proving one or more 

instances of lapses in the character of the wife is not sufficient to absolve 

the husband from his liability to pay maintenance is quoted below : 

"9. I shall next consider the correctness of the findings of the learned Addl. 

Sessions Judge in the light of the principles laid down in the aforementioned 

decided cases. From the facts of the case stated earlier, it is clear that right 

from the inception of the proceeding while admitting that the opposite party 

is his wife the petitioner had tried to avoid his liability to pay maintenance 

to her mainly on the ground that she was leading an adulterous life while 

living in his house and continued to lead such life after she had left his 

house. In support of the plea he relied the alleged incident in which during 

the night Debuli Jena was seen in the bed room of the opposite party and 

that the opposite party after parting company with the petitioner had lived 

with Babuli Jena for a certain period. The petitioner had also alleged that 

the opposite party had an extra-marital affair with her brother-in-law, 

Laxmidhar Jena. On sifting the evidence led on behalf of the petitioner the 

learned Addl. Sessions Judge held, in my view, rightly, that the materials do 

not establish that the opposite party was leading an adulterous life at the 

material point of time. As held in the case of Smt. Rachita Rout (supra) 

merely proving one or more instances of lapses in the character of the wife 

is not sufficient to absolve the husband from his liability to pay maintenance 

to her. Therefore even assuming that the instances alleged by the petitioner 

are held to have been established still he will not be entitled to succeed to 

deny his liability for payment of maintenance. The entitlement of the 

opposite party to maintenance which flows from the marital relationship, 

which is admitted in this case, subsists. Further, as held in the case of Smt. 

Pramila Dei alias Kuni (supra) the unsuccessful bid by the husband to 

castigate the wife as a person living in adultery entitles bar to live 

separately from her husband and claim maintenance from him." 

22. Within the aforesaid parameter, let us now examine whether the 

conclusion of the learned trial court is sustainable in law or not.  

23. In the present case, the learned trial court heavily relied on the Ext. A 

and B and the statement of DW6, Smti. Pratibha Rabha Deka, the wife of 

Madan @ Ratan Deka to the effect that the petitioner maintained illicit 

relationship with her husband  Madan @ Ratan Deka and in that aspect a 
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village bichar was convened. In that bichar both of them admitted their fault 

and both of them were also fined Rs.20,000/- and Rs.15,000/- each 

respectively. They also promised before the villagers that they would not 

indulge such illicit act in future. Thereafter, another allegation was brought 

against the petitioner that on 27.4.2015 PW6, Pratibha Rabha Deka called a 

bichar at No.2 Botabari Primary School through the Mahila Samiti and in that 

bichar it was proved that the petitioner and Madan @ Ratan Deka had illicit 

relationship and Pratibha Deka saw both of them sleeping together. The 

learned trial court has relied heavily on annexure “B”.  

24. Though DW6, Pratibha Rabha Deka has stated that the petitioner 

maintained illicit relation with her husband Madan Deka @Madan @ Ratan 

Deka but no date has been given by the said witness from which she  could 

come to the conclusion that the petitioner is living in adultery. Furthermore, it 

emerges that nowhere the petitioner admitted of living in adultery by having 

illicit relationship with Madan @ Ratan Deka. Rather the resolution purported to 

have been taken at the village bichar on 25.7.2016 would disclose that it was 

Madan @ Ratan Deka who tried to outrage the modesty of the petitioner. 

Nowhere the petitioner has admitted that she was maintaining illicit 

relationship with Madan @ Ratan Deka at any point of time. Likewise, the other 

resolution Ext.B also does not help the opposite party to entertain the view 

that the petitioner was living in adultery. That aside, Ext.B is one sided 

resolution prepared at the behest of DW6, Pratibha Rabha Deka, the wife of 

Madan @ Ratan Deka without the signature of the petitioner which indicates 

that the petitioner was not present when such resolution was taken to 

condemn the petitioner for alleged adultery with her husband Madan @ Ratan 

Deka. There is not a single speck of convincing and reliable evidence in their 

testimonies to bolster the allegation of the opposite party as to t h e illicit 

intrigue of the petitioner with Madan @Madan @ Ratan Deka.  

25. On the other hand, the evidence of the opposite party (DW1) in the 

light of the facts and circumstances of the case is a hearsay one as during that 

period of time when the petitioner alleged to have illicit affairs with Madan @ 

Ratan Deka was working as a constable at another place. Therefore, neither 

the evidence of DW6 nor the documents Ext.A and B would amply establish to 
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come to the conclusion that the petitioner is living in adultery. Therefore, I am 

of the considered view that the testimony of DW6 and the documents Ext. A 

and B would not amply establish to come to the conclusion that the petitioner 

is living in adultery. Therefore, I am of the considered view that the testimony 

of DW6 and the documents Ext. A and B in no way prove a continuous 

adulterous conduct on the part of the petitioner as there is nothing in the said 

documents which would indicate any act of adultery on the part of the 

petitioner. Hence, the conclusion drawn by the learned trial court on the basis 

of the suspicious documents Ext.A and B and the bald statement of Dw6 

cannot be sustained.  

26. The necessary outcome of the above discussion is that the learned trial 

court has overlooked the real state of affairs, has drawn conclusion by 

considering material which is not on record, has grossly erred in reading the 

evidence, has ignored or misread the evidence and has made observations  

which are unwarranted. The evidence is to be judged as a whole and 

peripheral circumstances are also to be considered while evaluating evidence. 

It appears that the learned trial court without proper appreciation of the 

evidence on record has haphazardly come to a wrong conclusion which is 

accordingly set aside.  

27. The opposite party has also taken the plea that he gave RS.1,50,000/- 

to the petitioner and she started a job by staying in his house and she is still 

staying there is not at all worthy of acceptance. The petitioner-wife has 

unequivocally stated that she has no income of her own to maintain herself 

and her daughter who after second marriage of the opposite party with 

another lay during the subsistence of first marriage with her had to take 

shelter at her parental home.  The opposite party has merely claimed that the 

petitioner making her livelihood by earning from a shop for which he had given 

Rs.1,50,000/-. That apart, the evidence of the petitioner as to her having no 

source of own income has remained un-rebutted during her cross-examination.  

28. In this context, I am tempted to refer the decision reported in 

Chaturbhuj vs Sita Bai,2008 (1) CrLJ 727 (SC), wherein it has been held 

that- 
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“The phrase "unable to maintain herself" in the instant case would 

mean that means available to the deserted wife while she was living 

with her husband and would not take within itself the efforts made 

by the wife after desertion to survive somehow.  Under the law the 

burden is placed in the first place upon the wife to show that the 

means of her husband are sufficient. In the instant case there is no 

dispute that the appellant has the requisite means. But there is an 

inseparable condition which has also to be satisfied that the wife was 

unable to maintain herself. These two conditions are in addition to 

the requirement that the husband must have neglected or refused to 

maintain his wife. It is has to be established that the wife was unable 

to maintain herself. The appellant has placed material to show that 

the respondent-wife was earning some income. That is not sufficient 

to rule out application of Section 125 Cr.P.C. It has to be established 

that with the amount she earned the respondent-wife was able to 

maintain herself. Whether the deserted wife was unable to maintain 

herself, has to be decided on the basis of the material placed on 

record. Where the personal income of the wife is insufficient she can 

claim maintenance under Section 125 Cr.P.C. The test is whether the 

wife is in a position to maintain herself in the way she was used to in 

the place of her husband. What has crystallized that even the wife 

has personal income but the incumbent still claim maintenance U/S 

125 Cr.P.C. The test is whether the wife is in the out she was used in 

the place of her husband.”   

When the opposite party has failed to buttress his plea that the 

petitioner has her own income to maintain herself the petitioner is entitled to 

get maintenance not only for her but also for her child from the opposite party 

as the object of Section 125 Cr.P.C. is meant to achieve social purpose. The 

object is to prevent vagrancy and destitution and also to provide quick 

summary remedy to a class of persons who are unable to maintain themselves.  

29. It has been held in the decision reported in Mani Vs Joy 

Kumari,1998 CrLJ 3708 (Mad) that – “While dealing with the ambit and 

scope of these provisions, it has to be borne in mind that the primary object 

https://indiankanoon.org/doc/1056396/
https://indiankanoon.org/doc/1056396/


13 

 

is to give social justice to woman, child, etc. and to prevent destitution and 

vagrancy by compelling those who can support those who are unable to 

support themselves. These provisions provide a speedy remedy to those who 

are in distress. They are intended to achieve this special purpose. The 

dominant purpose behind these benevolent provisions is that the wife, child, 

etc. should not be left in a helpless state of distress, destitution and 

starvation. Having regard to this social object the provisions in Chapter IX 

have to be given a liberal construction to fulfill and achieve this intention of 

the Legislature.”  

30. In the light of the ratio of the afore cited precedents what has emerged 

that the opposite party has himself admitted of earning Rs.25,000/- only per 

month being a Govt. employee in the police department. Certainly he has his 

liability to maintain the petitioner who had left the conjugal home alongwith 

her minor children on compulsion due to cruel treatment meted out her at the 

matrimonial home. Sufficient means is not confined to pecuniary resource but 

should have reference to the earning capacity if a man is healthy and able 

bodied  he must be held to possess the means to support his wife, children 

cannot be relieved of his obligation on the ground that he does not have 

sufficient income to maintain his legally married wife.  

31. It is also settled position of law that a person cannot escape from his 

liability merely on the ground that he has no tangible real property, income 

and even he is otherwise  able bodied and healthy and capable to earn. The 

obligation of a husband to maintain his wife is one arising out of status of 

marriage and this obligation etc from the moment of marriage and it is 

independent of possession of property.  

32. In Hardev Singh Vs State of U.P. 1996 (1), Times, 212 (All) it 

has been held that –“Even the husband may be insolvent or a professional 

begger or a minor or a monk but he must support his wife so long he is able 

bodied and can eke out his livelihood. The opposite party has not claimed 

that he is not an able bodied person and he is suffering from any disease for 

which he is not capable of earning anything.  
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33. Situated thus, it is not disputed that the opposite party is an able 

bodied person and a Govt. servant  earning salary of Rs.25,000/-  per month, 

and, therefore, he has bounden duty to maintain his wife. Considering his 

financial well off, the petitioner is entitled to maintenance of Rs.5000/- per 

month for herself in addition to maintenance allowance of Rs.5,000/- towards 

her daughter as has been awarded by the learned trial court in the impugned 

judgment and order and such maintenance allowance as claimed by the 

petitioner is found to be neither excessive or unreasonable in the light of the 

present day of costs of living.  

34. For what has been discussed above and reasons therefore, I am of the 

considered opinion that the impugned judgment and order under revision 

warrants interference and partly set aside with modification that the petitioner 

is allowed maintenance of Rs.5000/- per month in addition to maintenance 

allowance of Rs.5000/- awarded to her daughter from the date of the 

impugned judgment and order. 

35. In the result, appeal is partly allowed to the extent of modification as 

indicated above. 

36.        Send down the case LCR alongwith a copy of this judgment.   

 

37.     Given under my hand and seal of this court on this the 27th  day of 

Februaury,2020. 

   

                                                                       (P.Saikia) 
                                           Sessions Judge, 

                                                        Udalguri, Assam. 
Dictated and corrected by me 
and each page bears my signature. 
 

           (P.Saikia) 
       Sessions Judge, 
       Udalguri, BTAD.  
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