
GR Case No. 913 of 2016

THE COURT OF CHIEF JUDICIAL MAGISTRATE,
UDALGURI, BTAD, ASSAM.

G.R. CASE NO. 913 of 2016 
    (PRC NO. 1121/16)

Present:   Sri Mridul Kumar 
Saikia.

  Chief Judicial 
Magistrate
         Udalguri, BTAD, Assam.

         STATE

-VS-

MD. GOLAP ALI
---------Accused.

For the Prosecution :  Mr. M. Khaklary Addl. P.P.

For the Defence :  Mr. Dwijen Kumar Boro & Mr. 
Nikumoni Baglary, Advocates.

Date of prosecution evidence :  21-01-19, 07-03-19, 02-05-

2019 and 03-06-2019.

Date of argument  : 10-01-2020.

Date of judgment   : 24-01-2020.

U/S- 279/338    I.P.C.

J U D G M E N T

1. The victim of the occurrence is Miss Salima Begum.

2. This  prosecution  case  arose  out  of  an  ejahar  lodged  by  the

complainant Md. Abu Sahadat Mohammad Sayem on 03-09-2016

before the OC, Kalaigaon Police Station stating inter-alia that on

27-08-2016 at about 6.00 P.M. his sister Miss Salima Begum while

came from Dalgaon by a Winger Vehicle with its Registration No.

AS 27 C 1391, the driver of the Winger driving the vehicle rashly
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did hit at the check post of Lalpool police on NH 15 and as a result

of  which  his  sister  sitting  beside  the  door  fell  down  from  the

vehicle and sustained serious injuries on the backside of her head.

She was immediately taken to GNRC  Six Mile for treatment. Delay

in filing the ejahar caused as he was busy in the arrangement of

treatment of his sister. 

3. On receipt of the ejahar to the effect aforesaid, Rowta PS case no.

102 of 2016 was registered U/S 279/338 I.P.C. On completion of the

investigation  the  I/O  submitted  the  charge  sheet  against  the

accused person U/S 279/338 I.P.C. 

4. On the basis of the charge sheet, cognizance of offence was taken

under Section 190 (1)(b) of the CrPC. The process was issued for

causing appearance of the accused before the Court. The accused

appeared before the Court to answer the charges levelled against

him and the  copies  of  all  relevant  papers  and documents  were

furnished  to  the  accused  in  compliance  with  the  provisions  of

Section 207 Cr.P.C. Finding a prima-facie case for commission of the

alleged offence, offences U/S 279/338 I.P.C. were explained to the

accused to which the accused pleaded not guilty and claimed to

stand trial. 

5. In  order  to  bring  home  the  alleged  offences,  the  prosecution

examined as many as six(6) Pws in the form of:

PW 1 Md. Abul Kalam.

PW 2 Sri Ganesh Boro

PW 3 Md Jainal Abedin

PW 4 Md. Abu Sahadat Mohammad Sayed

PW 5 Miss Salima Begum &

PW 6 Rtd. SI Daneswar Deka

The prosecution also exhibited the following documents in the form

of:

Ext. 1 – Seizure list.
Ext. 2 – F.I.R.
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Ext. 3 – Seizure list
Ext. 4 – Sketch map
Ext. 5 - Charge-sheet

6. After  recording  the  prosecution  witnesses  the  accused  was

examined   U/S  313  Cr.P.C.  All  the  incriminating  circumstances

which appeared in evidence against the accused were put to him

for his explanation. The accused denied all the circumstances and

pleaded his innocence. Further the accused declined to adduce any

evidence in defence.

7. I have heard the argument put forward by the learned Addl.P.P. and

the  learned  advocates  appearing  for  the  accused.  I  have  also

carefully gone through the entire evidence available with the case

record.

8. POINTS FOR DETERMINATION OF THE CASE  :   To ascertain the guilt of

the accused  on the charges levelled against him, the following

points are sorted out for the decision:

I. Whether on 27-08-2016 at about 6.00 PM, the accused drove

his  Winger  vehicle  bearing  registration  no.  AS-27C  1391

rashly or negligently on the NH-15 in between Dalgaon and

Lalpool to endanger human life on the public road?

II. Whether on the same day at the same time and place, the

accused by his rash or negligent act caused endanger to

the life of others and caused grievous injury on the person

of the victim? 

DISCUSSION, DECISION AND REASONS FOR DECISION: 

9. To prove the alleged offences against the accused, let us scrutinize

the evidence of the prosecution. PW 1 Md. Abul Kalam stated that

he heard that there was an accident and about 4-5 days later, the

police took his signature. He proved Ext.1 seizure list, by identifying

his signature Ext. 1(1) thereon.

10. In his cross-examination, PW 1 stated that he does not know why
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his signature was taken.

11. PW 2 Sri Ganesh Boro and PW 3 have stated that they heard that

there was an accident of a Winger vehicle and a person fell down

from  the  vehicle.  In  cross  they  stated  that  did  not  see  the

occurrence.

12. PW 4 Md. Abu Sahadat Mohammad Sayed has stated that his sister

Salima  Begum  was  returning  from  Dalgaon  towards  home  in  a

Winger vehicle which was coming at very high speed for which the

Winger  hit  the  SSB  barricade  at  Lalpool  and  the  Winger  got

overturned for which his sister fell down from the vehicle and her

head  hit  the  gravels  scattered  on  the  road  and  she  sustained

severe  injuries.  He  further  stated  that  she  was  taken  to  Rowta

Hospital from where she was referred to GMCH and his sister was

treated at GNRC, Guwahati. He proved Ext.2 F.I.R.  by identifying his

signature Ext.2(1) thereon.

13. In  his  cross-examination,  he  stated  that  his  sister  boarded  the

vehicle from Dalgaon and he was not with her at that time and he

has not  seen the occurrence.  He stated that  police  interrogated

him. He denied the fact that he did not state before the police that

the Winger vehicle was coming at very high speed for which the

Winger  hit  the  SSB  barricade  at  Lalpool  and  the  Winger  got

overturned for which his sister fell down from the vehicle. He also

stated that he have not seen the driver after reaching the place of

occurrence. He denied the fact that his sister fell down from the

vehicle by slipping while trying to get down.

14. PW 5 Miss Salima Begum, the victim of the case. She has stated

that  when  she  was  returning  from  Dalgaon  towards  home  in  a

Winger vehicle which was coming at very high speed for which the

Winger  hit  the  SSB  barricade  at  Lalpool  and  the  Winger  got

overturned for which she fell  down from the vehicle.  She stated

that the she does not know what happened afterwards as she went

senseless.  She  stated  that  the  present  accused was  driving  the

vehicle at the time of the accident but she does not know his name

and she sustained severe injuries  on her head,  hands,  legs and

different body parts.
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15. In her cross-examination, PW 5 stated that when she boarded the

vehicle, there were about 7-8 passengers in it but they got down at

Besimari i.e. , before reaching the P.O. She stated that, the accident

occurred near the Lalpool Bazaar and there was a barricade present

before reaching the Lalpool Bazaar and also there was a barricade

at a distance of 20-30 mtrs.  After the Lalpool  Bazaar.  Gathering

occurs in the said market and the vehicles remains parked at the

bus stand of the Lalpool Bazaar. She stated that police interrogated

her but she do not remember when she was interrogated by the

police. She denied the fact that  she fell down from the vehicle by

slipping while trying to get down and that when the Winger slowed,

its  handyman  got  down  and  that  she  also  tried  to  get  down

following  him  for  which  she  fell  down  and  that  the  accident

occurred due to her fault.

16. PW 6 Rtd. SI Daneswar Deka has deposed that on 03-09-2016, one

F.I.R. was registered at Lalpul out post under Rowta P.S. and he was

given the case for investigation.Accordingly, he went to the place

of occurrence and recorded the statement of witnesses. Victim was

already taken to the hospital  by public.  He prepared the sketch

map of the place of occurrence. He stated that he recorded the

statement  of  informant  at  the  police  station  and  he  seized  the

vehicle  along with  documents.  He also  stated that  accused was

surrendered at the police station and he was released on bail. He

collected the medical  report  and  recorded the statement  of  the

victim after  five days of  investigation and he filed charge sheet

under section 279/338 IPC against accused. He has proved Ext.1

seizure list, Ext.3 Seizure list, Ext.4 Sketch Map and Ext.5 Charge

sheet  by identifying his signatures Ext. 1(2), Ext.3(1), Ext.4(1) and

Ext.5(1) thereon.

17. In his cross-examination, PW 6 stated that there was barricade put

on the place of  occurrence at  a  distance of  few meter.  He also

stated that the place of occurrence near the bus stop and between

these  two places  the speed of  vehicle  is  supposed to  be 22/30

kmph.

18. An  occurrence  is  called  an  accident  when a  person  with  all  his
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diligence fails to evade from it and where there is no attribution of

rash or negligent act of that person in meeting that occurrence. In

an occurrence of Motor Vehicle to find the fault of the driver is to

ascertain his rash or negligent act.

19. In the instant case in hand we find that the first three witnesses

more specifically PW 1, PW 2 and PW 3 are only hearsay witnesses.

They did not see the occurrence and could not ascertain how it

occurred. Therefore, we find no worthy material in the version of

these witnesses.

20. Moving on to the version of the complainant who deposed as PW 4,

it manifests that he himself was not accompanying his sister at the

time  of  the  occurrence.  Since,  he  was  not  a  passenger  of  the

vehicle  boarded  by  his  sister,  his  version  too  falls  under  the

category of hearsay evidence and also because of his non-claim to

have seen the occurrence by himself. Therefore, though it contains

a slight negligent or rash act of the driver of the vehicle while he

deposed that the driver of the vehicle drove the Winger Vehicle at

“a  very  high  speed”  and  it  got  overturned  after  hitting  the

barricade of Lalpool Police placed on the road cannot be taken into

confidence. As a result, it fails to inspire any confidence about the

rash or negligent act of the accused in the occurrence. 

21. The  victim  Smti.  Salima  Begum  who  deposed  as  PW  5  clearly

blames the driver of the vehicle to have drove the vehicle at a very

high speed. We sincerely find that the vehicle was running on the

NH-15.  Inasmuch  as  we  all  personally  experience  that  a

considerable no. of accident occur on the National Highway due to

a poor speed of running vehicle on the road. In that view, running

of a vehicle on the highway at a high speed cannot be considered

as an attribution of rash or negligent act of its driver, in case, it

meets  with  any  motor  accident.  Therefore,  we  do  not  find

considerable force in the version of this witness too.

22. The Investigation Officer of this case deposed as PW 6. Being the

I.O. of the case, he investigated to it  and filed the charge-sheet

against the accused on the basis and material collected from the
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witnesses.  The  witnesses  of  whom he  recorded  their  statement

under Section 161 Cr.PC are already examined by the court and

logically evaluated its value. We find no illegality or impropriety in

the process of investigation conducted by the I.O.

23. Over all impression of the court in the instant case is that there was

an occurrence met by the Winger Vehicle with its Registration No.

AS 27C 1391 on 27-08-2016 at about 6.00 PM at Lalpool wherein,

Smti Salima Begum sustained injuries on her body. But none of the

witnesses could duly ascertain that the occurrence took place due

to the sole act of rash or negligence of the driver in driving the

vehicle.

24. While the evidence available fails to ascertain the exact reason of

the  occurrence  of  a  motor  vehicle,  we  are  left  to  resort  to  the

maxim- “res ipsa loquitor” which means “when the thing speaks for

itself ”. While we apply this maxim “res ipsa loquitor” we find that

there was no attribution of rash or negligent act of the driver of the

vehicle as any other prudent driver is prone to meet with the same

fate at such relevant evening time in case, there is opposite light

coming  from  the  front  side.  We  find  that  the  putting  of  the

barricade by police on the road without any signal was the main

cause  of  the  occurrence.  Therefore,  we  undoubtedly  name  this

occurrence as purely an ‘accident’ without any attribution of rash

or negligent act of the driver of the vehicle No. AS 27C 1391.

25. Thus, from the above appraisal, appreciation of evidence on record,

and the application of law, we find that the prosecution has failed

to establish the offences U/S 279/338 I.P.C.  against  the accused

beyond all reasonable doubt. In the result, the accused is not found

guilty  U/S  279/338  I.P.C.  Hence,  the  accused  Md.  Golap  Ali  is

acquitted from the charges  U/S 279/338 I.P.C. on benefit of doubt

and he is set at liberty forthwith.

26. Bail bond shall remain in force for next 6 months as per provisions

of Section 437(A) Cr.P.C. 

27. The seized articles shall be disposed of as per law, if any.

Given under the hand and seal  of  this Court on this 24 th  day of
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January, 2020 at Udalguri, BTAD, Assam. 

    

       (Mridul Kumar Saikia)
Dictated and corrected by me:      Chief  Judicial
Magistrate            Udalguri,
BTAD, Assam. 

(Mridul Kumar Saikia)         
Chief Judicial Magistrate.                  
Udalguri, BTAD, Assam.

APPENDIX

A. Prosecution witnesses : PW 1 Md. Abul Kalam.

PW 2 Sri Ganesh Boro

PW 3 Md Jainal Abedin

PW 4 Md. Abu Sahadat Mohammad Sayed

PW 5 Miss Salima Begum

PW 6 Rtd. SI Daneswar Deka

B. Defence witness : Nil.

C. Documents exhibited : Ext. 1 – Seizure list.
Ext. 2 – F.I.R.
Ext. 3 – Seizure list
Ext. 4 – Sketch map
Ext. 5 - Charge-sheet
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(Mridul Kumar Saikia)
Chief Judicial Magistrate
 Udalguri, BTAD, Assam. 

Transcribed and typed by me:

(Poonam Rajbongshi /Stenographer).
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