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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE,
UDALGURI, BTAD, ASSAM.

Present: Sri Mridul Kumar Saikia.
Chief Judicial Magistrate,
Udalguri, BTAD, Assam.
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(PRC NO. 1018/2019)
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-vs-

SRI RAIU KOCH.
.r.,,... Accused.
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Mr. M. Khkhlari, learned Addl. P.P.
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10-11-2020.

L7-tL-2020.

19-11-20:!0

u/s 457l380 r.P.C.

JUDGMENT

The case of the prosecution, in brief, is that, on 22-08-2019 the informant

Md. Taleb Ali lodged an FIR before the Offlcer-in-Charge of Rowta Police

Station inter-alia stating that on 21-08-2019 at about 1 A.M. unknown thief

entered into his house by digging a tunnel and took away his mobile

handset and cash amount of Rs. t2,0001- (Rupees twelve thousand). In the

same night a mobile phone and cash amount of Rs. 7,0001- (Rupees seven
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thousand) were taken away from the house of one of his co-villager Md.

Abu Bakkar Ali by opening window. His mobile handset was Jio Life and the

SIM Card No. was 6002393164 and the mobile handset of Md. Abu Bakkar

was M.L Redmi 4 model, SIM Card No. was 9365682652, IMEI No.

868629031997743. Hence, he prayed for taking necessary action.

On receipt of the FIR to the effect aforesaid, the,Officer-in-Charge of Rowta

Police Station registered Rowta PS case no. 115/2019 U/S 4571380 I.P.C.

and on completion of investigation, the I/O submitted the charge-sheet

against accused Sri Raju Koch alleging commission of offence UIS 4571380

I.P.C.

Cognizance of offence was taken under Section 190 (1Xb) of the Cr.P.C.

The processes were issued for causing appearance of the accused before

the Court. Accordingly, the accused appeared before this court to answer

the charges leveled against him and then he was furnished with copies of all

relevant papers and documents in compliance with the provision of Sec. 207

Cr.P.C. Finding a prima-facie case for commission of offence UIS 4571380

I.P.C. charge was framed UIS 4571380 I.P.C, read over and explained to the

accused to which the accused pleaded not guilty and claimed to stand trial.

In order to bring home the charges, the prosecution examined as many as

nine(9) prosecution witnesses including the complainant and the I.O. in the

form of :

PW 1 Md. Taleb Ali (Complainant)

PW 2 Md. Safiqul Islam

PW 3 Shri Pulin Saikia

PW 4 Shri Bulu Ram Saikia

PW 5 Smt. Jonaki Koch

PW 6 Smt. Rupa Hazarika

PW 7 Md. Abu Bakkar Ali

PW 8 Md. Azizur Rahman and

PW 9 (I.O.) S.I.(P) Rajib Neos.

Prosecution has exhibited the following documents in the form of:

3.
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Ext. 1 - Ejahar

Ext.2-Seizurelist

En. 3 -- Sketch map

Ext. 4 - Charge-sheet.

After recording the prosecution witnesses, the accused was examined U/S

313 Cr.P.C. All the incriminating circumstances which appeared in evidence

against the accused were put to him for his explanation. The accused

denied all the circumstances and pleaded his innocence. Further, the

accused declined to adduce any evidence in defence.

I have heard the argument put fonarard by the learned Additional P.P. and

the learned advocate appearing for the accused. I have also carefully gone

through the entire evidence available with the case record.

7. POINTS FOR DETERMINATION: To ascertain the guilt of the accused on

the charges leveled against him, the following points are sorted out for

decision in the present case:

(I) Whether the accused on 21-08-20L9 at about 1 A.M. at village

Dhanshrikhuti under Rowta Police Station, committed lurking

house trespass at night by entering into the dwelling house

(or which was used for custody of propety) of the

complainant Md. Taleb Ali by digging a tunnel, after sunset

and before sunrise, in order to commit an offence of theft and

also entered inside the house of one Md. Abu Bakkar Ali of

their same village by opening their window?

(II) Whether on the same day, same time and place the accused

committed theft of one mobile handset(Jiolife) along with cash

amount of Rs. 12000/-(Rupees twelve thousand) from the

possession of the complainant and another mobile handset

along with Rs. 70Aq- (Rupees seven thousand) from the

possession of one Md. Abu Bakkar Ali from their houses

respectively?
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To decide the above points, let us make a scrutiny of the evidence led by the

prosecution in support of its case. P.w.1 is Md. Taleb Ali, the informant, He

has deposed that on 21-08-2019 at about 2 A.M. he found two mobile

handsets and cash amount of Rs. tz,oool- missing from his house.

Therefore, he lodged the present FIR. Later on, police handed over him the

two mobile handsets. He did not get back the cash amount. He has proved

the ejahar Dt.1 by identifying his signature Ext.1(1) thereon.

In his cross-examination, PW1 stated that he is unaware from where police

recovered the mobile handsets. He also stated that it was not known to him

who took away his cash amount.

PW 2 is Md. Safiqul Islam. He has deposed that he came to know from the

informant that in the night of 21-08-2019 he got lost his mobile handset. He

is unaware about the subsequent development.

In cross, PW2 has clarified that he was not aware whether there was any

theft indeed, as he merely heard about it.

PW 3 is shri Pulin saikia. He has deposed that one day while he became late

in returning home from his college his family members called him using the

mobile phone of the accused. Then as per direction of police he went to the

police station. In his presence, police seized one mobile phone from the
possession of the accused by taking his signature on the seizure list

prepared by police. He proved the seizure list Ext. 2 by identifuing his

signature Ext. 2(1) thereon.

\   13. In cross, PW3 has admitted that he did not know whether the seized mobile

.)rrr\lA. 
phone and the description of the mobile phone given in the seizure listwere

\q\ / \ same or not. He further clarified that he has no direct knowledge about the
'( occurrence of theft.

14. PW 4 Shri Bulu Ram Saikia. He has deposed that one day as per request of
the police of Rowta Police Station he showed the house of the accused to

them. Police asked to put his signature on a paper and accordingly, he

signed on it. He has proved the seizure list Ext. 2 by identifying his signature

Elt. 2(2) thereon.

9.
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15. In his cross, PW 4 clarifled that he did not know about the content of the

paper wherein he signed. He has also clarified that he did not see any

mobile handset and he had no knowledge of any occurrence.

16. PW 5 is Smt. lonaki Koch. Se has deposed that the accused is her son. One

day police went to their house and took away 3 mobile handsets from there.

She did not know from where the mobile phones were taken by his son.

17. In her cross-examination, PW 5 stated that police took away two mobile

handsets from her son which belonged to her son.

18. PW 6 is Smt. Rupa Hazarika. She has deposed that one day while police

took the custody of the accused, she went to the house of the accused.

Then she took her name in writing.

19. In her cross, she has clarifled that she knew nothing about the occurrence.

20. PW 7 is Md. Abu Bakkar Ali. He has deposed that about seven months ago

from 06-02-2020 one day at about 1A.M. he found one mobile phone and a

money bag containing Rs. 70001- missing from his bed. In the morning his

brother Md. Taleb Ali lodged the ejahar in the police station. About one

month later from the date of occurrence, police returned his mobile phone,

but till date he has not received back the cash amount.

21. In cross, PW 7 has stated that the accused was not a common visitor of

their residence. He has clarified that he did not see the accused taking away

the mobile phone and the cash amount. He is unaware from whom the

police seized the mobile phone.

\ 22. PW 8 is Md. Azizur Rahman. He has deposed that about one year ago from

A . \C 06-02-2020 one morning having heard fuss in the house of the informant,

' tt{U\ 
' 
) . he went to their house and came to know that the informant had lost one

/ ''mobile phone and some cash amount.t(

' "' " ' 23' 
l..lil.llT.:il.t#; ilil:" 

he is unaware from whom the informant

24. PW 9 is S.I.(P). Rajibp Neog, the I/O of the case. According to him, on 22-

04-2019 while he was discharging his duty in the capacity of S.I.(P) at

Rowta Police Station, the informant Md. Taleb Ali lodged an FIR before the
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registered and he was entrusted with the work of investigation.

Immediately, after taking the responsibility of Investigating Officer, he

having found the complainant in the Police Station recorded his statement,

went to the place of occurrence on the same day, prepared sketch map and

recorded the statements of the witnesses. During the course of

investigation, he found the accused calling one Shri Pulin Saikia using the

mobile phone of the informant. Then on interrogation of said Pulin Saikia he

identifled the accused. Accordingly, the accused was arrested and two

mobile handsets were seized from his possession. Later on, the informant

identified the mobile phones. The accused was forwarded to judicial custody

and on completion of the preliminary investigation, he submitted the charge-

sheet UIS 4571380 I.P.C. against the accused. He proved the seizure list Ext.

2, the sketch map Ext. 3 and the charge-sheet Elt. 4 by identifying his

signatures Ext. 2(3), Elt.3(1) and Ext.4(1) thereon respectively.

25. In his cross-examination PW t has stated that as per indication of Shri Pulin

Saikia he went to the house of the accused and seized two mobile handsets.

The informant did not mention the EMI Nos. of the mobile handsets. He has

denied the suggestions of the defence that the mobile handsets were not of

the informant indeed and they deceitfully identified those mobile handsets to

be theirs. He has also denied that he did not investigate the case properly

and falsely implicated the name of the accused in the charge-sheet.

26. In most of the theft cases the thief is not caught red handed, but proper

investigation of the case leads to the identification and destination of the

accused. In the instant case, all the eight independent witnesses failed to

r highlight any material that the accused apprehended by police was indeed

frtn\\tl 
7 ,- cash amount as mentioned by the informant. It is good to have eye witness

t t \ ( of a crime, but in all cases we cannot insist on it, especially in case of theft.
..,:,i..r.t '

' . . , 
,' ' At the same time, we must remember that let hundred guilty persons be

acquitted but not a single innocent person be made guilty. On the basis of

this principle, while we carefully evaluate the evidence of the prosecution

witnesses, we find that even if, we do not insist on eye witnesses, but as the

mobile phones are articles purchased with documents, the relevant

documents of the stolen mobile phones needs to have been submitted
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phones, Here in this case, no such document is available in the case record

submitted by the informant before the police neither at the time of

investigation nor at the time of identification. While the accused and the PW

5 have claimed that the mobile phones seized by the police did not belong

to the informant and they deceitfully took the possession of the mobile

phones there must have been documentary evidence as regard the owner of

the mobile phones seized from the possession of the accused to involve the

accused with the alleged offence of theft. As no documentary evidence or

any solid material to hold that the accused committed the offence of theft of

those mobile phones we cannot blindly involve the present accused person

with the offence of theft in this instant case, simply because two mobile

phones were seized from the possession of the accused person.

From the above evidences of the PWs it is clear that none of the witnesses

had seen the accused stealing away the mobile phones of the complainant

Md. Taleb Ali and his co-villager Md. Abu Bakkar Ali and cash amount from

their houses respectively and hence, on mere suspicion and without any

corroboration of their evidences, the accused deserues not to be made guilty

of commission of theft.

Thus, from the above appraisal, appreciation of evidence on record, and the

application of law, I find that the prosecution has failed to establish the

offence UIS 4571380 I.P.C. against the accused beyond all reasonable

doubt. In the result, the accused is not found guilty UIS 4571380 I.P.C.

Hence, the accused Shri Raju Koch is acquitted from the charges U/S

4571380 I.P.C. and he is set at liberty forthwith.

The bail bond shall remain in force for the next six months as per provisions

of Section 437(A) Cr.P.C.

Given under my hand and seal of this court on this 19th day of November,

2020 at Udalguri, BTAD, Assam.
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B. Defence witness

C. Documents exhibited
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APPENDIX

: PW 1 Md. Taleb Ali (Complainant)

PW 2 Md. Safiqul Islam

PW 3 Shri Pulin Saikia

PW 4 Shri Bulu Ram Saikia

PW 5 Smt. Jonaki Koch

PW 6 Smt. Rupa Hazarika

PW 7 Md. Abu Bakkar Ali

PW 8 Md. Azizur Rahman and

PW 9 (I.o.) S.I.(P) Rajib Neog.

Nit.

Ext. 1 - Ejahar

Elt.2-Seizurelist

Ext.3-Sketchmap

Elt. 4 - Charge-sheet.
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Udalguri, BTAD, Assam.

Chief .turJiciaI fidaqistr.ate
Udalgilr.i, Assarn

(T. D. Sarma/Stenographer).
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