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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, UDALGURI, ASSAM

PRC Case No. 911/19

Under Section 379 of the IpC

State Of Assam

-Vs-

Mujammil Hoque .... Accused person

PRESENT : Ms. Karabi Das, LL.M, A.J.S

Judicial Magistrate First Class, Udalguri

For The Prosecution :

Sri A. Porel ...... Assistant public prosecutor For The State

For The Defence

Sri D. Phukan .......Advocate For The Accused person

Evidence Recorded On : 4. 12. 1 g, ZO.L2.tg, 24.L.20

Argument Heard On: 06.10.20, 2Z.LO.ZO

Judgment Delivered On: 22.10.20
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JUDGMENT
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\'']ffiut]}tt. on 7.8.19 the informant Ms. Jonali changma lodged an FIR at the Rowta PSI vr lqr ryr r rq rvuy9v'{-- {/" alleging that on the same day at around 9.00 AM she went to the Gerua market.

When she parked her bi-rycle near the Brahma temple the accused person namely

Mojammil Hoque stole the said bi- cycle and was caught red-handed by the local

people present at the place of occurrence. Hence, this case.

INVESTIGATION

2. On recelpt of the FIR Police registered a case being PS Case No. 113/19 and the

accused was arrested and produced before the court on 7.8.19. Thereafter, he was

remanded to judicial custody. One Bsa Ladies cycle was seized from him vide M.R

No. 71l19. After completion of the investigation the Police submitted charge-sheet

against the accused Mojammil Hoque under Section 379 of the IPC and

thereafter, he was enlarged on court bail vide order dated 11.10.19. Cognizance of

the offence was taken against the accused Mojammil Hoque under Section 379

of the IPC . ,

APPEARANCE OF THE ACCUSED

3. The accused person was called upon to enter trial, and he was furnished with the

copies of relevant documents in compliance with Section 207 of the Cr'PC.

SUBSTANCE OF THE ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and after hearing both sides charge under

Section 379 IPC was framed against the accused Mojammil Hoque which on being

read over and explained to the accused person he pleaded not guilty and claimed to

be tried.

5. WITNESSES EXAMINED

The prosecution examined S(flve) witnesses and exhibited 4(four) documents in

order to prove its case.

6. At the conclusion of the prosecution evidence, the accused person was examined

J [ $" under Section 313 of the Cr.P.C and all the incriminating evidences were put to him

Jd,o.f to which he denied and pleaded not guilty.
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POINT FOR DETERMINATION

Whether the accused person Moiammil Hoque on 7.8.2079 at around 9 AM

intended to take dishonestty the bi-cycte of the informant out of her

possession, without her consent and moved it in order to such taking and

thereby, committed an offence punishable under Section 379 of the Indian

Penal Code ?

DrscussroN, DEcrsroN AND REASONS THEREOF

Discussion of the evidence in brief

Evidence of P.W.1 (Informant)
pWl lonali Changma stated in her evidence that she could recognise the accused

and that the incident took place three months back since the date of deposing in the

couft. She further stated that on the date of the occurrence, she, at around 9:00 AM

parked her bi-cycle at the Garugaon market and later on came to know that, while

the accused was carrying away her parked bi-cycle, he was caught red handed by

the public. She further stated that, later on the stolen bi-cycle was handed over to

the police by the public and thereafter, she lodged the FIR.

In her cross examination PWl" stated that she was in the market

when the theft was committed. She saw that the bi-cycle was with the public' She

also stated that she could not get the zimma of the bi- cycle which was recovered

from the accused as she could not produce the receipt of the said bi-cycle in

order to prove the ownership of the same.

8.
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I have heard the arguments advanced by both the sides. The case record is also

perused by me alongwith the depositions on record'



in his evidence that he does not know anything

Iql lr,ii ,3\ rts' /r, ;ttbk' g?"'' :: :: :::_:l :Y-rt-fiffi PW3 Ratiram Brahma stated in his evidence that on the date of the occurrence the
\".,-,r. i"-r,"t"' informant's bi-cycle was stolen from the market and the accused was caught red

handed while carrying away the stolen bi-cycle. PW3 also stated that the bi-rycle of

the informant/PWl was stolen, one hour before his bi-cycle was stolen.

In his cross examination he stated that he was at the market

while the occurrence took place.

11. Evidence of PW 4

PW4 Japa! Boro stated in his evidence that he heard that one bi- cycle was stolen

from the Gerua market and that he does not know anything about the case. His

cross examination was declined.

12. Evidence of PWs (I.O)

PW5 SI Safbrat Ali stated in his evidence that he on 7.8.19 went to the place of

occurrence and seized the stolen bi-cycle which was handed over to him by the

public and the accused was also handed over to him, who was apprehended by the

public. He stated that after completion of the investigation he submitted charge-

sheet under Section 379lPC against the accused Mojammil Hoque'

In his cross examination, he stated that he could not collect the

proof of ownership of the stolen bi-cycle of the claimant.

JU DICIAL DETERMINATION

13. Before adjudicating on the point for determination the principles on which the

evaluation of evidence has to be eflected may be discussed. The doctrine of

presumption of innocence casts the burden on the prosecution to prove its case

against the accused persons beyond reasonable doubt. In Dahyabhai Thakkar v.

,cfili *rmffu].", Evidence or P.w2

(1,',ii about the incident. His cross examination was declined.
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State of Gujrat AIR 1964 SC 1563 it was observed by the Hon'ble Supreme Court
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.,1, , i '-"' ' 74."proof beyond a reasonable doubt" is the highest standard of proof that must be met

in a criminal trial. The term connotes that evidence establishes a particular point to a

moral certainty and that it is beyond dispute that any reasonable alternative is

possible. It does not mean that no doubt exists as to the accused person's guilt, but

only that no "reasonable doubt" is possible from the evidence presented. It implies

that no other logical explanation can be derived from the facts except, that the

accused had committed the crime, thereby overcoming the presumption that a

person is innocent until proven guilty'

15. Now, let us see whether the ingredients of Section 379 IPC have been fulfilled in

order to find out as to whether the prosecution has been able to bring home the

charges levelled against the accused Mojammil Hoque.

16. The accused in this case has been charged Under Section 379 IPC for committing

theft of a bi-cycle from the market which belonged to the informant. The definition

of "theft" is provided under Section 378 of the IPC which provides as follows:

" 378. Theft - Whoever, intending to take dishonestly any movable property out of

the possession of any person wlthout that person's consent, moves that propefty in

order to such taking, is said to commit theft."

The offence of theft is punishable under Section 379 of the IPC.

Commission of theft consists in -
L moving of a movable property of a person, out of his possession, without his

consent.

II. the moving being in order to the taking of the property with a dishonest

intention.

ryb"h. as follows:
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Section 378 of the IPC itself indicates that, to constitute the offence of 'theft' one

should 'take'the movable property'out of the possession of any person' without the

consent of that person. In its usual signiflcation the word "taken" implies a transfer

of possession, dominion or control. A thing is not 'taken' unless such a change of

status is effected. The expression 'take'when used in relation to a movable properV

means, 'to deprive One, of the possessign'. Thus, tO take a mOvable propefi, out of

the possession of a person, such person must have been in 'possession' of the

movable property. It is immaterial whether the person had title over the movable

property or not at the relevant time. All that is material is to find out, whether at the

time of the alleged incident, the property which is the subject matter of the theft,

was in the possession of the complainant or not and whether it was, taken out of the

'possession' of the complainant with a dishonest intention'

18. In the State of Maharastra vs. Viswanath AIR 1979 SC 1825, it was held that

,possession' is an essential element of the offence of theft of movable property and

such propefty should have been taken, out of the possession of another person,

without his consent. Thus, to commit "theft" one should have taken the movable

property,iout of the possession of another" without the consent of that person'

'possession' in the context, used in Section 378 of the IPC is actual, physical

possession.

19. Now, the first ingredient i.e "possession" of the bi-cycle has been established as

PWl stated that she parked her bi-cycle in the Garugaon market, which has been

corroborated by PW3 as he stated that it was the bi-cycle of the PW1 which was

stolen by the accused. Hence, it is established that the said bi- cycle was in the

possession of the informant (PW1) at the time of the occurrence.

20. With respect to the second ingredient i.e whether the said bi-cycle was stolen by the

accused or not, in the present case, it is the sole testimony of the P.w' 3, that has to

be relied upon, as PW1 (Informant) stated that she lodged the FIR as per the

information given to her by the public. PW2 and PW4 stated that they do not know

anything about the incident. The question arises as to whether the sole testimony of

the pw3 is sufficient to establish the prosecution's case. As a general rule, a court



o(Y : Section 134 of the Indian Evidence Act, 1872 provides that, "No particular number
"', : :' ..,", ,1, , ' of witnesses shall in any case be required for the proof of any fact." But if there are

' l. ,'l f :rl; i, . ,n" it'
" .-_"--."" - -'t'ar doubts about the testimony, the couft must insist on corroboration. In fact, it is not

-'' jlr.,-,.r . the number or the quantity, but the quality that is material. The time honoured

principle is that evidence has to be weighed and not counted. The test is whether

the evidence has a ring of truth and is cogent, credible and trustwofthy or otherwise'

It is, therefore, open to a court to rely on a solitary witness and record conviction.

21. PW1 stated that the accused was caught red-handed by the public and the stolen bi-

cycle was handed over to the police. PWs (l.O) also stated that the accused was

caught red-handed by the public while he was carrying the stolen bi- cycle. PW3 also

stated that the bi-cycle of the informant (PW1) was stolen by the accused and that

the said bi-cycle was stolen prior to the theft of his own bi-cycle. As such, PW3 has

been supported by the PW5 (I.O) as well as the Informant (PWl). Hence, from the

evidence of PWl, PW3 and PWs it is established that the accused person was

carrying away the bi- cycle of the informant (PW1) when he was apprehended by

the public. Moreover, PW5 (I.O) stated that he seized the said bi-cycle from the

accused vide Ext2 which is the seizure list and PW3 who is also a seizure witness

identified Ext 2 (2) as his Signature and stated in his evidence that the bi-cycle was

recovered from the possession of the accused which was seized by the police'

Hence, it is also established that the bi-cycle was seized out of the possession of the

accused.

22. Now, as the presumption under Section 114 of the Indian Evidence Acl, t872,

looms large in this case, hence, a brief discussion on the basic postulates and

evidentiary implications of presumption of fact may not be out of place, A

. . . \n, presumption of fact is a type of circumstantial evidence which in the absence of

{r/; direct evidence becomes a valuable tool in the hands of the court to reach the truth
trf'S 

rq*+to' without unduly diluting the presumption in favour of the accused which is the

r\cl?\ '- r\li'LiL.}' -r acq,'
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foundation of our criminal law. It is an inference of fact drawn from another proved

fact taking due note of common experience and common course of events. Section

71,4 of the Evidence Act shows the way to the court in its endeavour to discern the
' 

truth and to arrive at a finding with reasonable certainty. Under the Indian Evidence

Act, the guiding rules for drawing the presumption are set out broadly in the Section.

23. Among the illustrations appended to section 114 of the Indian Evidence Acl, 1872,

the very first one is what concerns us in the present case: " the court may presume-

that a man who is in possession of stolen goods soon after the theft, is either the

thief or has received the goods knowing them to be stolen, unless he can account

for his possession." Thus, the possession of stolen property recently after the

commission of theft, is prima facie evidence that the possessor was either, the thief

or the receiver, according to the other circumstances of the case and this

presumption, when unexplained, either by direct evidence, or by the character and

habits of the possessor, or othenvise, is usually regarded as conclusive.

24.The presumption under Section 1L4 of the Indian Evidence Act, 1872, is, of course,

rebuttable. When once the presumption is drawn, the duty of producing evidence to

the contra so as to rebut the presumption is cast on the party who is subjected to

the rigour of that presumption.

25. In the present case, P.W.1 stated that she saw her bi- cycle with the public. She also

stated that the accused was caught red-handed by the public and that the said bi-

cycle along with the accused was handed over to the police. PW 5 (I.O) also stated

that when he went to the place of occurrence and the allegedly stolen bi- cycle was

handed over to him by the public along with the accused person. PW3 also stated

that the said bi- cycle was handed over to the police. Thus, from the evidence on

record it is clear that the allegedly stolen bi-cycle was recovered from the possession

of the accused person and in the light of Section 114 of the Indian Evidence Act, as

he was found in possession of the Bi- cycle soon after the theft was committed and

as he could not explain as to how he came into the possession of the said bi- cycle

by adducing evidence, hence it is presumed that he has committed the theft of the

bi- cycle of the informant (PWl).

..Bt'
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27.The Point for determination is thus decided in affirmative and in against

the accused person

ORDER

28. From the above appreciation of evidence and decision reached in the aforesaid point, it

can be said that the prosecution has succeeded in proving beyond reasonable doubt that

the accused person Mojjammi! Hoque committed theft of the informant's bi-cycle on

7.8.t9 at about,9:00 AM and thereby committed an offence punishable under Section

379 of the Indian Pena! Code and as such the accused person is convicted under

Section 379 IPC.

29. Let the seized bi-cycle be handed over to the informant (PW1). For the same issue notice

to the informant. Bench Assistant shall take steps.

EENEEII-AEPROBA-TIANU-N.QEB.ILIEP-BQEAIISN-O-F,QFEENDEBSAE-T,]95-8

30. I have heard the learned counsel on the point of sentence. I have also considered

the nature of the offence committed by the accused person/ convict. No previous

criminal activity or conviction is proved against him. Moreover, the convict was

already in judicial custody for a period of about 60 days during the investigation.

$Es 
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I ir.i:il- ri,""t 
., . , : -;*t'l-*,(6. From the above discussion it is clear that the accused person namely Moiammit

| .', i. . 1 \..',., Hoque on 7,8.2079 at around 9:OO AM intended to take dishonestly the bi-i 
..-. , r \i;,'\ fluque on /o.zutv af arouns v:uu AM tnEenoeo to taKe atsnonesfly tne u-

; "i " lfii cycle of the informant out of her possession without her consent and.-l

\}\ r\,*,,1..:"$*/#?l moved it in order to such taking and thereby committd an offence
,' punishable under Section 379 of the Indian Penal Code.

.rtn'lS'$\/8 
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Probation of Offenders Act, 1958. As such, convict Mojammil Hoque, is

i.leleased after due admonition.
a

Typed by me

Sionature

{"1- }a '

frrr.,6'*
(Ms. Karabi Das)

Judicial Magistrate First Class, Udalguri

Judicia[ Magistrate,
1st Ctass,Udatguri

32.

I
The bail-bonds of the convict shall remain in force for the next six months.

Given under my hand and seal of this Court on this 22nd day of October, 2020.
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APPENDIX

FOR PROSECUTION:

Changma

PW2 Gohin Mushahary

PW3 Ratiram Brahma

PW4 Japal Boro

PW5 SI Safarat Ali

WITNESSES FOR DEFENCE:

None

DOCUMENT EXHIBITED:

FIR - Ext 1,

Ext. 1(1) - Signature of PW1

Ext 2- Seizure List Ext. 2(1)-Signature of PW2

Ext3-SketchMap

Ext 4 - Charge-sheet

Ext2 (2)- Signature of PW3

(Ms. Karabi Das)

Wr"Y"'"
ludicial Magistrate First Class

Udalguri, Assam

"J 
r.; rl i ciat |la gistrats,
tit Ctass,Udatguri
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