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FORM A 

IN THE COURT OF SPECIAL JUDGE, UDALGURI 

Present: Sri Chatra Bhukhan Gogoi, AJS, Special Judge. 

 

[Date of the Judgment] 

04-02-2021 

 

[Case No NDPS 12 /2017] 

(Details of FIR/ Crime and Police Station) 

Complainant : 

STATE OF ASSAM 

OR 

SRI HARENDRA SINGH, DY. COMMANDANT, SSB 

REPRESENTED BY Learned P.P. Mr. Arobindo Basumatary. 

ACCUSED 

1. Sri Suraj Singh, 

S/O-Lt. Narayan Singh 

Village-Golmagaon 

Dist & P.S.- Udalguri, Assam. 

REPRESENTED BY  
1. Mr. Mirza Gias 

2. Mr. Bhaskar Sharma. 
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FORM B 

Date of Offence 15-09-2016 

Date of FIR. 16-09-2016 

Date of Charge-sheet 28-02-2017 

Date of Framing of Charges 23-06-2017 & 11-01-2021 

Date of commencement of evidence 29-07-2017 

Date on which judgment is reserved Nil 

Date of the Judgment 04-02-2021 

Date of the Sentencing Order, if any 04-02-2021 

 

Accused Details 

Rank of 

the 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

on Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

 Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of section 

438, Cr.P.C. 

Driver 
Sri Suraj 

Singh 
24-09-
2016 

16-06-
2017 

Section 
20(b)(ii)
(C) of 
NDPS 
Act. 

Acquitted Nil. 
08 months 

23 days 
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Form C 

A. Prosecution 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

PW1 Harendra Singh Police witness(Informant) 

PW2 Ajit Kumar Barman Other witness(seizure witness) 

PW3 Dil Bahadur Sutar 
Other witness(seizure witness) 

 

PW4 Shyam Prasad Lal Eye witness 

PW5 Kumud Chandra Nath Eye witness 

PW6 S. Dohat Eye witness 

PW7 Chandra Kanta Das Other witness(seizure witness) 

PW8 Durlav Sutradhar Other witness(seizure witness) 

PW9 Rajkumar Chouhan Other witness(seizure witness) 

PW10 Dhrubajyoti Hazarika Expert witness 

PW11 Dilip Daimary Other witness 

PW12 Bileswar Kalita Police witness(I/O) 

PW13 Ranjit Kalita Police witness. 

 

B.  Defence Witnesses, if any : 

 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any : 

RANK NAME 

NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL WITNESS, 

PANCH WITNESS, OTHER WITNESS) 

NIL NIL  NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. No Exhibit Number Description 

1 Ext -1/PW1 Ejahar 

2 Ext-2/PW1 Seizure list. 

3 Ext-3/PW1 Proforma for seizure 

4 Ext-4/PW1 Another proforma for seizure. 

5 Ext-5/PW12 Seizure list. 

6 Ext.6/PW12 Seizure list. 

7 Ext.6/PW10 Forensic report. 

8 Ext.7/PW12 Seizure list. 

9 Ext.9/PW8 Statement recorded u/s 164 Cr.P.C. 

10. Ext.10/PW12 Sketch Map 

11 Ext.11/PW12 Extract copy of GDE 

12 Ext.12/PW13 Charge sheet. 

 



5 
 

B. Defence: 

Sr. No Exhibit Number Description 

NIL NIL Nil 

 

 

C. Court Exhibits 

 

Sr. No Exhibit Number Description 

Nil Nil Nil 

 

 

D. Material Objects: 

 

Sr. No Material Object Number Description 

Nil Nil 
Nil 
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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Special (NDPS) 12/2017 
(Arising out of P.S. Case No. 212/2016) 

U/S 20 (b) of NDPS Act. 
 

PRESENT  : Sri Chatra Bhukhan Gogoi, AJS, 
  Special Judge. 

 
Charge framed on:-23-06-2017 & 11-01-2021. 

 
State of Assam 

      -Vs - 
1. Suraj Singh ……Accused person. 

 

 
Date of Recording Evidence on –29-07-17: 31-10-17: 06-12-17: 

                                              06-02-18: 04-07-18: 13-09-18. 

Date of Hearing Argument on ---22-01-2021. 

Date of Delivering the Judgment on –04-02-2021. 

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Learned Public Prosecutor. 

Advocate for the Accused-----Mr. B. Sarma & Mr. Mirza Gias, Learned Advocates. 

 

JUDGMENT 
 

1. The brief facts of the prosecution is that on 15-09-2016, one Harendra Singh 

Dy. Commandant 23rdBn SSB Lalpool, Udalguri Assam lodged an FIR at 

Udalguri P.S. alleging inter-alia that on 14-09-2016, at about 21:47 Hrs (09.30 

pm), based on information of smuggling ganja through Daifang road. He 

alongwith his Special Team proceeded to Daifang road to catch the smugglers 

and during duty one party came in a light vehicle but on checking, found 

nothing. However, while on their returned journey when they reach Badagaon 

area they again saw some light from around 200 meters away in thick jungle. 

Then they stopped their vehicle and got down leaving the driver of their 
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vehicle and proceeded towards suspected place on foot. Then they suddenly 

noticed a white colour light vehicle was coming towards them in a high speed 

without light. They tried to stop it but vehicle moved away in high speed and 

they somehow saved their lives by jumping on the side. Then the matter was 

informed to Udalguri Batallion HQ at Lalpool, Rowta P.S. as well as asked to 

deploy SSB personnel at Rowta Chariali but vehicle could not be traced out. 

However, when they reached the suspected place near Badagaon at about 

00.30 Hrs on 15-09-2016, they found one abandoned red colour Tata Magic 

bearing Registration No. AS 27 C 2204 and vehicle was found loaded with 

seven bundles of material covered by plastic bags and on checking it were 

fully packed with paper and plastic cover but on checking with their sniffer 

dog confirmed the same to be suspected ganja. On being weighed they found 

it to be 280 kgs. On being searched the vehicle thoroughly they found some 

papers relating to the vehicle. Then they collected samples from each packet. 

On being checked the vehicle bearing Registration No. 27C 2204 stands in the 

name of one Dilip Daimary of village Badagaon. Thereafter, all the seized 

ganja alongwith samples and vehicle and accompanying documents were 

submitted to Udalguri P.S. to deal with the same in accordance with law.  

 

2. Having received the said information and the seizure list along with materials 

the O/C Udalguri P.S. registered a case being Udalguri P.S. Case No. 12/16, 

under Section 20(b) of NDPS Act and took up investigation. During 

investigation police again seized all the documents from the informant vide 

MR No. 110/16 and also did every part of investigation including recording the 

statements of witnesses sending the sample to FSL for examination collecting 

report and finally on conclusion of investigation police laid the charge sheet 

against accused Suraj Singh under Section 20(b) of NDPS Act with a view to 

stand trial.  

 

3. During course of time, my learned predecessor vide order dated 23-06-2017, 

having heard the learned lawyers appearing for both sides and on 

consideration of materials on record framed charge under Section 20(b) of 
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NDPS Act, the particulars on being read over and explained the accused 

pleaded not guilty and claimed trial.  

 

4. During trial prosecution examined as many as thirteen(13) witnesses including 

the informant, I/O, Forensic Expert namely:- Harendra Singh as PW1, Ajit 

Kumar Barman as PW2, Dil Bahadur Sutar as PW3, Shyam Pd. Lal as PW4, 

Kumud Ch. Nath as PW5, Sharran Bhai Dohat as PW6, Chandra Kanta Das as 

PW7, Durlav Sutradhar as PW8, Rajkumar Chowhan as PW9, Dhrubajyoti 

Hazarika as PW10, Dilip Daimary as PW11, Billeswar Kalita as PW12, Ranjit 

Kalita as PW13 and exhibited certain documents which are marked as 

follows:- FIR as Ext.1, Ext.1(1), 1(2) and 1(3) are signatures of informant 

Harendra Singh; Ext.2 is the seizure list, Ext.2(1) is the signature, Ext2(1) is 

the signature of Harendra Singh. Ext.3 is another seizure list prepared by 

Harendra Singh, Ext.3(1) is his signature; Ext.4 is also another seizure list 

prepared by Harendra Singh, Ext.4(1) is his signature. Ext.5 is the seizure list 

prepared by PW12, Ext.5(1),5(2) and 5(3) are the signatures of Harenda 

Singh, Ajit Kumar Barman and Dil Bahadur Sutor respectively. Ext.6 is the 

chemical examination report. Ext.6 (1) is the signature of forensic expert 

Dhrubajyoti Hazarika. Ext.6 is again one seizure list. Ext. 6(1) and Ext.6 (2) 

are the signatures of Durlav Sutradhar and Rajkumar Chouhan respectively. 

Ext.7 is the another seizure list. Ext.7 (1) & Ext.7 (2) are signatures of Durlav 

Sutradhar and Rajkumar Chouhan respectively. Ext.9 is the statement 

recorded u/s 164 Cr.P.C of Dilip Daimary. Ext.9 (1) is the signature of Dilip 

Daimary. Ext.10 is the sketch map, Ext.10 (1) is the signature of Billeswar 

Kalita. Ext.11 is the extract copy of GDE. Ext.11 (1) is the signature of 

Billeswar Kalita. Ext.12 is the charge-sheet. Ext.12 (1) is the signature of 

Ranjit Kalita.  

 

5. Concluding prosecution evidence, accused was examined U/S 313 Cr.P.C. 

However, accused denied all the prosecution evidence as false and concocted 

and took the plea of innocence. On being asked accused however, declined to 

adduce defence evidence in support of his stand.  
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6. It is to be noted that during the course of argument it has come to the notice 

by this court that the charge was not properly framed. Therefore, giving an 

opportunity of hearing to learned P.P. as well as learned defence counsel, the 

charge is altered as provided U/S 218 Cr.P.C. and, new charge U/S 20 (b) (ii) 

(C) of NDPS Act is framed. The particulars of offence on being read over and 

explained accused pleaded not guilty and claimed to stand trial. However, 

learned P.P. stated that prosecution will not adduce further evidence of 

witnesses on the altered charge. Learned defence counsel also submitted that 

defence will not further cross-examine the prosecution witnesses on the 

altered charge.  

 

7. Accordingly, I have heard the strenuous arguments of the learned counsel 

appearing for both sides. 

 

8. Point for determination:- 

(i) Whether on 15-09-2016, at about 12.30 am, at Badagaon, SSB personnel 

of Udalguri found total 280.14 kg of ganja in a Tata Magic vehicle bearing 

Registration No. AS 27C 2204 under your possession as alleged? 

 

9. Discussion, Decision and reasons for such decision:- 

 

10. During the course of arguments, the learned counsel for accused Sri Mirza 

Gias referred the following judgments to substantiate his contention.  

(i) (2004) 12 SCC 201, State of WB and Ors Vs. Babu Chakraborthy 

(ii) (2002) 9 SCC 363, Chhunna @ Mehtab Vs. State of M.P. 

(iii) AIR 1980 SCC, State of Rajasthan Vs Daulat Ram. 

(iv) (2008) 2 SCC 370, Directorate of Revenue and Anr Vs. Mohammed 

Nisar Holia. 

(v) 2004(1) GLT 430, Asem Ningol Longjam Ongbi Tharongoubi Devi Vs. 

State of Manipur. 
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(vi) (2002) 1 SCC, Bahadur Singh Vs. State of M.P. 

(vii) (1998) 2 GLR 319, Sanjib Gupta Vs. State of Assam. 

(viii) (2005) 4 SCC 146, Balwinder Singh Vs. Asstt. Commr., Customs and 

Central Excise. 

(ix) (2005) 3 SCC 59, State of Rajasthan Vs. Gurmail Singh 

 

11. Initiating argument learned Public Prosecutor Sri A. Basumatary vehemently 

contended that crimes under Section NDPS Act are very serious in nature and 

accused needs to be dealt with adequately to prevent the offenders from 

committing such crimes. In the present case, as it appears from evidence and 

documents on record the SSB personnel seized 280 kgs of ganja from the 

vehicle drove by accused at the relevant time and this fact has been proved 

by the very seizure of contraband by SSB personnel and the evidence adduced 

by Investigating Officer that the vehicle in which the contraband ganja were 

carrying belongs to one Dilip Daimary but present accused Suraj Singh the 

driver of the vehicle at the relevant time. Therefore, in spite of minor lacunas 

in the investigation, in the sake of fair trial, Court may ignore the minor 

discrepancies and convict the accused person under Section 20(b)(ii)(C) of 

NDPS Act.  

 

12. On the other hand, learned counsel Mr. Mirza Gias appearing for accused 

vociferously disputed the submissions made by learned Public Prosecutor and 

contended that in the present case, given the lapses/defects on the part of 

the informant and I/O, it is not a case to record judgment of conviction as the 

case vitiated for non-compliance of mandatory provisions of law under NDPS 

Act. Therefore, the prosecution case is unsustainable in law.  

 

13. Having heard the arguments of the learned lawyers, now this Court has been 

forced to evaluate and appreciate the arguments advanced by the learned 

lawyers appearing for both sides in the context of the facts of the case and 

the evidence and documents produced on record. Therefore, it is necessary to 

first hit at the root of the case to come to a definite finding. 
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14. On perusal of the FIR (Ext.1) it transpires that on 15-09-2016, at about 12.30 

am, the SSB personnel recovered 280.14 kg’s of ganja in a Tata Magic vehicle 

bearing Registration No. AS27 C2204 under the possession of present 

accused. 

 

15. Now it is to seen, whether in the process of recovery of the alleged 

contraband, informant followed/performed the mandatory provisions under 

Section 42 of NDPS Act.  

 

16. To appreciate the points for determination as discussed above it is necessary 

to analyze the evidence of PW1 who is the informant. In the FIR as stated 

above, the informant in no uncertain terms stated that on 14-09-2016, at 

about 21:47 Hrs. (9.47 pm) based on information of smuggling ganja through 

Daifang road, he  along with Special Team proceeded to Daifang road to catch 

the smugglers and during duty found one light vehicle coming but on checking 

found nothing. However, on their return journey when they reached Badagaon 

they again saw some light from around 200 meters away coming from thick 

jungle. When they tried to stop the vehicle but it disappeared in high speed 

without light so they could not catch the vehicle. The matter was informed to 

Udalguri Batallion HQR at Lalpool and SSB personnel as well as police of 

Rowta P.S. to trace out the vehicle. However, in the meantime, at about 00.30 

Hrs. (12.30 am) on 15-09-2016, they found one abandoned red colour Tata 

Magic vehicle bearing Registration No. AS17 C2204 loaded with seven bundles 

of materials covered with plastic bags and on checking with sniffer dog, 

confirmed the same to be suspected ganja weighing about 280 kgs. 

Accordingly the informant seized the ganja and offending vehicle, prepared 

samples of contraband drugs and handed over the same to Udalguri P.S. in 

accordance with law. 

 

17. In his evidence in Court on oath, PW1 Harendra Singh also reiterated the 

same fact and stated that regarding the matter he lodged the FIR Ext.1 and 
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identified his signatures as Ext.1 (1), 1(2), 1(3) respectively and he also 

proved the seizure list as Ext.2, Ext.3, Ext.4 and Ext.5 and his signatures as 

Ext.3 (1), 4(1) and 5(1) respectively.  

 

18. In his evidence PW1 also clearly deposed that he carried out search and 

seizure based on specific information and he informed this fact of search and 

seizure to his commanding officer, DIG. 

 

19. It is the mandatory provision under Section 42(1) that if an empowered 

Officer, has reason to believe from his personal knowledge or information 

given by any person, it is mandatory to take down the information in writing 

that an offence punishable under this Act has been committing or is kept or 

concealed in any building, conveyance or enclosed place, between sunset and 

sunrise then he can detain or arrest any such person if he has reason to 

believe that a search warrant or authorization cannot be obtained without 

affording opportunity for the concealment of evidence or facility for the 

escape of an offender, he may enter and search such building, conveyance or 

enclosed place at any time between sunset and sunrise after recording the 

grounds of his belief. 

 

20. But in the instant case, as it transpires the informant Harendra Singh Dy. 

Commandant SSB did not comply with this mandatory provisions of Section 

42(1) of NDPS Act as there is nothing on record to show that he had taken 

down in writing the information about the commission of the offence under 

NDPS Act by accused person nor he stated that he received the information 

from his personal knowledge. 

 

21. Admittedly, the operation was carried out at night after Sunset and before 

Sunrise, so, the grounds of such believe of the informant has not been duly 

complied with as mandatory under Section 42(1) of NDPS Act. 
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22. Moreover, on perusal of the evidence of PW1, it transpires that as provided 

under Section 42(2) of NDPS Act, the informant also did not send copy of the 

information of commission offence recording his believe under the proviso to 

sub Section 1 of Section 42 of NDPS Act within seventy-two hours to his 

immediate superior officer.  

 

23. In his cross-examination, PW1 stated that he received the information directly 

from the source, but he admitted in his evidence that he did not convert the 

information into writing, though he stated that he informed the matter to DIG 

but no copy of such information sent to DIG has been produced or proved by 

the prosecution.  

 

24. Moreover, another vital lapse noticed by this Court is that PW1 deposed about 

making seizure of 280 kgs of ganja from Tata vehicle bearing Registration No. 

AS27 C2204 but he did not find the accused person with the vehicle at time of 

seizure .On the other hand, on perusal of the evidence of PW12 Bileswar 

Kalita who investigated the case, it appears that when the vehicle bearing 

Registration No. AS27 C2204 has been handed over to him by the informant 

accused was not arrested or brought with the vehicle in question. So, he 

issued notice to the owner of the vehicle and based on information given by 

the owner he came to know that present case accused Suraj Singh was the 

driver of the vehicle at the relevant time and based on such information he 

arrested the accused in connection with the case but there is no evidence to 

show that at the relevant time the vehicle in connection was driven by 

accused Suraj Singh as the informant seized the vehicle in abandoned 

condition in the jungle. Therefore, the seized ganja 280.14 kg of ganja seized 

by informant cannot be said to have been seized from the possession of the 

present accused.  

 

25. It is also seen from the evidence of PW2, Ajit Kumar Barman; PW2, Dil 

Bahadur Sutar; PW4, Shyam Prasad Lal; PW5, Kumud Chandra Nath; PW6, S 

Dohat, it appears that all the seizure witnesses are SSB personnel in whose 
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presence the ganja were allegedly seized. But at it appears the informant did 

not comply the provisions of Section 51 of NDPS Act read in conjunction with 

Section 100(4) Cr.P.C. as no independent witnesses not to speak of two or 

more independent witnesses have been brought at the time of making the 

search and seizure in the offending vehicle in question. There was no 

evidence to show that at the time of alleged seizure no independent witnesses 

were available in the given locality forcing the informant to make the search 

and seizure in presence of official witnesses PW2 to PW6.  

 

26. The evidence of PW11, Dilip Daimary who is the owner of the vehicle in 

question it appears that at the relevant time he was under treatment at 

International Hospital at Guwahati as such he was unaware whether his driver 

was carrying contraband ganja in the vehicle. During investigation also police 

could not collect any information to show that Dilip Daimary was in any 

manner involved in the business of drug or his driver was carrying the same in 

his vehicle with his knowledge and connivance. 

 

27. PW12, Bileswar Kalita who investigated the case deposed about the seizure of 

280.14 kg of suspected contraband by Harendra Singh Dy. Commandant 23rd 

Battalion SSB and making seizure of the seizure lists prepared by informant in 

respect of cannabis (ganja) and sending it to FSL for examination. So, from 

the stage where PW12 Bileswar Kalita started investigation, the stage required 

to be followed under Section 42(1) NDPS Act was already over.  

 

28. PW13, Ranjit Kalita simply submitted the charge sheet after obtaining FSL 

report which gave positive test of cannabis (ganja). Therefore, as deposed by 

PW10 Sri Dhurba Jyoti Hazarika the Forensic Expert who deposed that on 

examination of sample marked as Exibits-DN-432/2016(a) to DN-432/2016(g) 

gave positive test for cannabis (ganja) in no manner make out a case of 

conviction under Section 20(b)(ii)(C) of NDPS for non-compliance of the 

mandatory provisions under Section 42(1)(2) NDPS Act. 
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29. Since, as discussed above threadbare the prosecution case is vitiated for non-

compliance of mandatory provisions of law, so, no presumption as provided 

under Section 54 of NDPS Act can be taken by Court for recording conviction 

for having committed the offence charged.  

 

30. In view of the discussion and reasons this Court has come to conclusion that 

the prosecution has failed to establish/prove the case against accused under 

Section 20 (b) (ii) (C) of NDPS Act.  

 

31. In the result this Court has no option but to acquit the accused from the 

offence charged forthwith. 

 

32. The seized materials, if any, be disposed of in accordance with law. 

 

33. Let a copy of the judgment be sent to the learned District Magistrate, Udalguri 

for his information as provided in section 365 Cr.P.C. 

 

34. The seized material, if any, be disposed of in accordance with law. 

 

35. Let the case record be consigned to record room after completing the 

formalities. 

 

36. Given under my hand and seal of this court on 04th day of February, 2021. 

 

 

Dictated & corrected by me 

 

 

(Sri C.B. Gogoi)  (Sri C.B. Gogoi) 

Special Judge Special Judge 

Udalguri.  Udalguri. 
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