
P a g e  | 1 

 

GR 565/15 
 
 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, UDALGURI, BTR, ASSAM 

                                               GR CASE No. 687/2017 

                                       Under Sections 279/338/304-A of IPC 

                                                     

                                                     State of Assam 

                                                             -Vs- 

                                               Sri Rajesh Narzary ….    Accused  

 

PRESENT  :  Ms. Karabi Das, LL.M, A.J.S 

Judicial Magistrate First Class, Udalguri, 

 BTR, Assam 

Advocate for the Prosecution: Sri A. Porel        

Advocate for the Defence : Sri M Deka 

Date of Evidence : 3.7.18, 5.12.18, 26.2.19, 7.5.19, 19.9.19 

Date of Argument: 09.2.21    

Date of Judgment: 23.2.21 

 

                                                      JUDGMENT 

1. The factual background of the present case as per the FIR dated 5.6.17 is that on 

30.5.2017 at about 7.45 AM at Bornogaon, a white coloured Scorpio bearing registration 

no. AS-01-BR-9070, was driven in such a rash and/or negligent manner, so as to 

endanger human life and personal safety of others and it allegedly hit the deceased 

Abdul Rahim, the husband of the informant who was standing beside one motor-cycle 

bearing registration no. AS-13G-0484. As a result of the accident Abdul Rahim sustained 
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grievous injuries due to which he was taken to Udalguri Civil Hospital and later on he 

was referred to GMCH when he succumbed to his injuries on 2.6.17.   

 

2. After the alleged accident, the FIR dated 5.6.17 was lodged at the Udalguri PS by the 

Informant Kukila Begum and eventually the FIR was registered under Sections 

279/304-A IPC. Investigation was thereafter, conducted by the police officials and on 

conclusion of the investigation charge-sheet was filed against the accused Sri Rajesh 

Narzary in terms of Section 173(2) Cr.P.C for the offences under Sections 279/304-A 

IPC. 

 

3. The Court of the Learned CJM, Udalguri, under Section 190 (1)(b) Cr.P.C took 

cognizance of the offences  under Sections 279/304-A IPC and made over the case for 

trial in view of Section 192(1)(b) Cr.P.C to this court. Summons were issued to the 

accused and upon his appearance, copies of the relevant documents as provided under 

Section 207 Cr.P.C were supplied to him.  

 

4. Thereafter, the substance of the accusations under Sections 279/338/304-A IPC 

were explained to the accused in compliance to Section 251 Cr.P.C by my learned 

predecessor. The accused did not plead guilty and claimed to be tried.  

 

5. To establish the guilt of the accused the prosecution examined a total of 06 (Six) 

witnesses and the record of their testimonies is as under : 

 

i. PW-1 Kukila Begum stated in her evidence that about one year back at around 

8:00 am her husband was going to the market to sell vegetables on the bike of 

Safikul Islam PW-2 and when the bike was stopped at one place her husband 

was standing besides the bike and one car came and hit her husband from the 

back-side. She further stated that due to the accident her husband sustained 

grievous hurt and when she rushed to the place of occurrence she found her 

husband in an injured condition. Thereafter, her husband was taken to GMCH for 

treatment where he succumbed to his injuries. She identified the FIR which is 

marked as Ext-1.In her cross examination PW-1 stated that at the time of 
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accident she was at her house and her husband was carrying vegetables on the 

motorcycle.  

ii. PW-2 Safikul Islam (Eye Witness) stated in his evidence that about one year back 

at around 8.30 am he along with the deceased was going to the market to sell 

vegetables on a motorcycle and he was riding the motorcycle and the deceased 

was seated on the pillion seat. When he stopped the motorcycle at a place to 

check it, the deceased was standing and one Scorpio came in high speed and hit 

the deceased from the back-side which caused grievous hurt to him. Thereafter, 

the victim was taken to Udalguri Civil Hospital from where he was referred to 

GMCH for better treatment, but the victim succumbed to his injuries. He stated 

that the motorcycle which he was riding was seized by the police. He identified 

the seizure list which is marked as Ext-2 and proved his signature as Ext-2(1). In 

his cross-examination PW-2 stated that the bike was loaded with vegetables from 

both the sides. He also stated that at the time of the accident he was checking 

his motorcycle and when the vehicle hit the deceased he saw the accident.  

iii. PW-3 Hafijur Rahman stated in his evidence that on the relevant day one Bolero 

vehicle belonging to Robert Narzary caused the accident by hitting his father 

from the back side due to which his father sustained injuries and expired. PW-3 

is not cross examined.  

iv. Pw-4 Prasanna Daimari stated in his evidence that about one year ago during 

morning hours he saw one white color vehicle at the place of occurrence and 

also saw one injured person lying on the road. In his cross examination PW-4 

stated that he did not see the accident.  

v. PW-5 Khirod Sonowal(I.O.) stated in his evidence that at the place of occurrence 

he found one motorcycle and an injured person who was taken to the Udalguri 

Civil Hospital by the public. He stated that he seized the motorcycle and the 

injured person was forwarded to GMCH for treatment. The driver alongwith the 

offending Scorpio came to the police station and the Scorpio was seized and 

forwarded for MVI inspection. He stated that he seized the motorcycle as well as 

the Scoprio car with the documents. Thereafter, he submitted charge sheet 

against accused person Rajesh Narzary under Sections 279/304(A) IPC. He 

identified the seizure lists which are marked as Ext-2, Ext-3 and Ext-4 and he 
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proved his signatures as Ext-2(2), Ext-3(1) and Ext-4(1). He also identified the 

sketch map which is marked as Ext-5 and proved his signature Ext-5(1). He 

identified the charge- sheet which is marked as Ext-6 and proved his signature  

Ext-6(1). 

vi. PW-6 DTO Ganesh Sonowal stated in his evidence that on 30.05.17 he examined 

one Scorpio bearing registration No. AS01/BR-9070 and found the front bumper 

guard bent. He identified the MVI reports which are marked as Ext-7 & Ext-8 and 

proved his signatures Ext-7(1) & 8(1). Cross examination of PW-6 was declined.  

 

6. On completion of the prosecution evidence, all the incriminating facts /evidence were 

put to the accused, as per the mandate of Section 313 r/w Section 281 Cr.P.C. and his 

statement was recorded without oath.  Accused refused to lead defence evidence. 

Subsequently, the case was fixed for final arguments 

 

7. Final arguments advanced by the Learned APP for the State and Learned Counsel for the 

accused were duly heard and considered and the evidence of prosecution witnesses 

alongwith the documentary evidence led by the prosecution were thoroughly examined. 

Learned APP for the State argued that the prosecution has proved its case beyond 

reasonable doubt. Per contra, Learned Counsel for accused while refuting the arguments 

advanced by Learned APP for State contended that the prosecution has miserably failed 

to establish the accusation against the accused . 

 

8. Upon perusal of the case record alongwith the materials available , the following points 

for determination are framed.    

 

                      Point for determination no. (I)                                 

Whether the accused Sri Rajesh Narzary on 30.5.2017 at about 7.45 AM drove a Scorpio 

bearing registration no. AS-01-BR-9070 at Bornogaon,Udalguri, in a rash and negligent 

manner so as to endanger human life or which was likely to cause hurt or injury to any 

person and thereby committed an offence punishable under Section 279  of the Indian 

Penal Code ? 
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                    Point for determination no. (II)                                 

Whether the accused person Sri Rajesh Narzary on the same date, time and place as 

mentioned  caused grievous hurt to the informant’s husband Abdul Rahim by driving the 

Scorpio bearing registration no. AS-01-BR-9070 rashly or negligently and thereby 

committed an offence punishable under Section 338  of the Indian Penal Code ? 

                   Point for determination no. (III)                                 

Whether the accused Sri Rajesh Narzary on the same date, time and place as aforesaid 

caused death of the Informant’s husband Abdur Rahim by driving the Scorpio bearing 

registration no. AS-01-BR-9070 in a rash or negligent manner and thereby committed an 

offence punishable under Section 304-A  of the Indian Penal Code ? 

                       

 

DISCUSSION ON POINTS FOR DETERMINATION Nos. (I), (II) and (III) 

 

9. IDENTITY OF THE ACCUSED AND THE OFFENDING VEHICLE 

Before discussing on the above Points for Determinations it is relevant to find out as to 

whether the Scorpio bearing registration no. AS-01-BR-9070 was involved in the 

accident and whether it was the accused Rajesh Narzary who was driving the aforesaid 

vehicle. 

  

9.1 Upon perusal of the depositions of the witnesses it appears that PW2 is an eye-

witness to the alleged accident. As per PW2 on the day of the alleged occurrence one 

Scorpio hit the deceased. Pw 5(I.0) has stated that he seized the offending Scorpio at 

the police station alongwith the documents on 30.5.17 i.e on the day of the accident 

and thereafter it was forwarded to PW6 (DTO) for examination. Pw6 stated that on 

30.5.17 he examined a Scorpio car bearing registration no. AS-01-BR-9070 and found 

damages on the front bumper. 

 

9.2 Next, it is pertinent to find out as to whether it was the accused Rajesh Narzary who 

was driving the offending vehicle. With regard to the identity of the accused as the 

driver of the offending vehicle, from the seizure list (Ext 3) it appears that the vehicle 

was seized from the accused and in a suggestion put to PW2 who is an eye-witness, it 
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was denied by him that the accident was not caused due to the mistake of the accused. 

The Defence side has not given any evidence to establish that it was not the accused 

who was driving the offending vehicle. It is noteworthy that the accused has also not 

denied that he was driving the Scorpio and that he caused the accident, in his statement 

which was recorded under Section 313/281 Crpc. Hence, the ingredient regarding 

the accused being the driver of abovementioned vehicle stands established 

beyond all reasonable doubt.  

 

10.  The offences alleged by prosecution against the accused are punishable under Sections 

279/304-A/338 IPC. It was next incumbent for the prosecution to prove against the 

accused, rashness or negligence in his driving the offending vehicle. Rashness or 

Negligence is a common ingredient under Sections 279/304-A/338 IPC . Hence, let me 

first discuss on the ingredient of Rashness and Negligence.  

 

11. Section 279 IPC provides as under : 

“S.279. Rash driving or riding on a public way.—Whoever drives any vehicle, or 

rides, on any public way in a manner so rash or negligent as to endanger human life, or 

to be likely to cause hurt or injury to any other person, shall be punished with 

imprisonment of either description for a term which may extend to six months, or with 

fine which may extend to one thousand rupees, or with both.” 

 

12. Section 279 IPC thus, makes rash driving, or riding on a public road, punishable if such 

rash driving or riding endangers human life, or is likely to cause hurt or injury to any 

person. It is the rash or negligent manner of driving or riding which endangers human 

life, or is likely to cause hurt or injury to any person, which constitutes an offence under 

Section 279 IPC. 

 

13. Section 338 of the IPC reads as follows : 

“S.338. Causing grievous hurt by act endangering life or personal safety of 

others.—Whoever causes grievous hurt to any person by doing any act so rashly or 

negligently so as to endanger human life, or the personal safety of others, shall be 
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punished with imprisonment of either description for a term which may extend to two 

years, or with fine which may extend to one thousand rupees, or with both.” 

Section 304-A is as under : 

“S.304-A. Causing death by negligence.—Whoever causes the death of any person 

by doing any rash or negligent act not amounting to culpable homicide, shall be 

punished with imprisonment of either description for a term which may extend to two 

years, or with fine, or with both.” 

 

14.  Thus, Sections 279, 304A and 338 IPC may be invoked only if the act of the 

accused is a negligent or rash act. It manifests from the scheme of Sections 279, 

304A and 338 IPC that these offences are punishable because of the inherent danger of 

the acts specified therein, irrespective of the knowledge or intention of the offender.  

 

RASHNESS OR NEGLIGENCE 

 

15. In a case of rash or negligent driving, the test is whether the prosecution has 

proved that :- 

(i)The accused was driving the vehicle in such a manner so as to create an obvious and 

serious risk of causing physical injury to some other person who might happens to be 

using the road or of doing substantial damages to the property. 

(ii) In driving the vehicle in that manner the accused did so without having given any 

thought to the possibility of there being such risk or, having recognized that there was 

some risk involved, had nonetheless gone on to take it. 

(iii) The rash or negligent act must be the proximate cause of injury of the injured. 

 

16. The question whether the conduct of the accused amounted to rashness or negligence 

directly depends on the question whether in the given circumstances, the accused has 

acted prudently and reasonably and has taken the expected care and precaution in the 

given circumstances. 

 

17.  To substantiate its allegations of rashness and/or negligence the prosecution examined 

its eye-witness PW2 who claimed to have witnessed the accident. Pw2 stated that the 

deceased was seated at the pillion seat of the motor-cycle which was rode by the PW2, 



P a g e  | 8 

 

GR 565/15 
 
 

but at one point the motor-cycle was stopped as Pw2 was checking it to see what 

happened to it.  At that time the deceased was standing besides the motor-cycle and 

the Scorpio came in high speed and hit the deceased.   

 

18.  Now, from the testimony of the eye-witness Pw2 it is apparent that the Scorpio car hit 

the deceased while he was standing on the road. It needs to be mentioned herein that 

although driving in a high speed does not amount to negligence, however, each case 

has to be viewed on the basis of its own circumstances. The accident of the deceased 

took place at the time of the morning hours during which most of the people go out for 

work. Even the deceased was out for his work on the relevant day as stated by the Pw1 

and Pw2. Further, hitting a person who is standing on the road itself suggests that the 

accused failed to apply his brakes, as he was driving the vehicle in a rash manner. 

 

19. The Hon’ble Supreme Court in Prabhakaran v. State of Kerela, AIR 2007 SC 2376 

observed that “ A negligent act is an act done without doing something which a 

reasonable man guided upon those considerations which ordinarily regulate the conduct 

of human affairs would do or act which a prudent or reasonable man would not do in 

the circumstances attending it. A rash act is a negligent act done precipitately. 

Negligence is the genes, of which rashness is the species.” 

 

20. It is evident that the accused failed to take reasonable care which is expected from a 

person driving a vehicle and hence, the ingredient of Rashness and Negligence on the 

part of the accused is established. 

 

21. Now, as the identity of the offending vehicle and the accused are established and the 

negligence/rashness of the accused is also proved, let me find out as to whether the 

offence under Section 279 IPC is proved or not.  

Decision on Point for determination no. (I)                                 

Whether the accused Sri Rajesh Narzary on 30.5.2017 at about 7.45 AM drove a Scorpio 

bearing registration no. AS-01-BR-9070at Bornogaon,Udalguri, in a rash and negligent 

manner so as to endanger human life or which was likely to cause hurt or injury to any 

person and thereby committed an offence punishable under Section 279  of the Indian 

Penal Code ? 
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22. S.279. Rash driving or riding on a public way.—Whoever drives any vehicle, or 

rides, on any public way in a manner so rash or negligent as to endanger human life, or 

to be likely to cause hurt or injury to any other person, shall be punished with 

imprisonment of either description for a term which may extend to six months, or with 

fine which may extend to one thousand rupees, or with both.” 

 

23. Now, from the evidence of Pw2 it appears that as an impact of the accident the 

deceased was injured. Pw1 also stated that she found her husband in an injured 

condition when she reached the place of occurrence. Even Pw4 saw an injured person at 

the place of occurrence although he did not see the accident. 

 

24. From the evidence what appears is that the deceased sustained injuries as an 

impact of the hit caused by the Scorpio which was driven by the accused in a 

negligent manner.  

 

25. As such Point for Determination No.I is decided in affirmative. 

 

Decisions on Points for Determination Nos.II and III. 

Whether the accused person Sri Rajesh Narzary on the same date, time and place as 

mentioned already caused grievous hurt to the informant’s husband Abdul Rahim by 

driving the Scorpio bearing registration no. AS-01-BR-9070rashly or negligently and 

thereby committed an offence punishable under Section 338  of the Indian Penal Code ? 

                                    and 

Whether the accused Sri Rajesh Narzary on the same date, time and place as aforesaid 

caused death of the Informant’s husband Abdur Rahim by driving the Scorpio bearing 

registration no. AS-01-BR-9070in a rash or negligent manner and thereby committed an 

offence punishable under Section 304-A  of the Indian Penal Code ? 

 

26. Section 338 IPC provides as follows: 
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“S.338. Causing grievous hurt by act endangering life or personal safety of 

others.—Whoever causes grievous hurt to any person by doing any act so rashly or 

negligently so as to endanger human life, or the personal safety of others, shall be 

punished with imprisonment of either description for a term which may extend to two 

years, or with fine which may extend to one thousand rupees, or with both.” 

27. Section 304-A provides as under : 

“S.304-A. Causing death by negligence.—Whoever causes the death of any person 

by doing any rash or negligent act not amounting to culpable homicide, shall be 

punished with imprisonment of either description for a term which may extend to two 

years, or with fine, or with both.” 

 

28. For the purpose of Section 338 IPC it is essential that the victim must sustain grievous 

injury due to the rash or negligent act of the accused. However, in the present case the 

Pws are silent as to what kind of injury the victim had suffered prior to his death. 

Further, the Medical Officer has also not been examined which is fatal to the prosecution 

case. 

 

29. Now, for bringing home to guilt of the accused under Section 304-A IPC it has to be 

established by the prosecution that death of the victim has to be caused due to the rash 

or negligent act of the accused. In the present case the Medical Officer who conducted 

the post-mortem of the deceased has not been examined and in result the post mortem 

report is also not exhibited. Further, none of the Pws examined by the prosecution 

deposed anything as regards to the death of the deceased as when they found him, he 

was in an injured condition. 

 

30. Keeping in view the totality of evidence, it is clear that the prosecution has been unable 

to establish beyond reasonable doubt that the deceased sustained grievous injury due to 

the accident and that as a result of it he expired.  

 

31. Decision : Situated thus, Points for Determination Nos. II and III are decided 

in negative. 
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                                                      ORDER 

32. In the light of the above discussion and decision, the accused person namely Sri 

Rajesh Narzary is  acquitted of the charges under Sections 338/304-A  of the 

IPC.   

33. Accused Rajesh Narzary is found guilty and is convicted under Section 279 IPC. 

                      BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS ACT,1958 

 

34. I have heard the learned counsel on the point of sentence. I have also  considered the 

nature of the offence committed by the accused person/ convict. No previous criminal 

activity or conviction is proved against him. Considering all the facts and circumstances, 

I am of the considered opinion that the convict / accused Rajesh Narzary deserves to 

get the benefit as provided u/S 3 of the Probation of Offenders Act, 1958. As such, 

convict Rajesh Narzary, is released after due admonition. 

 

35.  The bail-bonds of the convict/accused shall remain in force for the next six months. 

 

36. Given under my hand and seal of this Court on this  23rd   day of February, 2021. 

 

37. The judgment is pronounced in open court in the presence of the parties and their 

counsel and under the seal of this Court on this  2nd   day of February,  2021. 

 

                                                                                                  

 

                                                                                             (Ms. Karabi Das) 

                        

                                                                                       Judicial Magistrate First Class,    

                                                                                       Udalguri, BTR, Assam 
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              A P P E N D I X 
 

 

PROSECUTION EXHIBITS: 

Ext.1 is the FIR.  

Ext-2 is the seizure list. Ext-2(1) is signature of PW-2. 

Ext-2(2) is the signature of PW-5. 

Ext-3 is the seizure list. Ext-3(1) is signature of PW-5. 

Ext-4 is the seizure list. Ext-4(1) is signature of PW-5. 

Ext-5 is the sketch map. Ext-5(1) is signature of PW-5. 

Ext-6 is the charge sheet. Ext-6(1) is signature of PW-5. 

Ext-7 and Ext-8 are MVI reports. Ext-7(1) and Ext-8(1) are signatures of PW-6.  

DEFENCE EXHIBITS: 

NIL 

WITNESSES FOR THE PROSECUTION: 

P.W.1 .....Kukila Begum 

P.W.2.....Safikul Islam 

P.W.3.....Hafijur Rahman 

P.W.4.....Prasanna Daimari 

P.W.5.....Khirod Sonowal(ASI) 

P.W.6.....Ganesh Sonwal (DTO) 

WITNESSES  FOR THE DEFENCE: 

NIL 

 
       

                                                                                           (Ms. Karabi Das) 

                                                            

                                                                                 Judicial Magistrate First Class,    

                                                                                 Udalguri, BTR, Assam 

 


