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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, UDALGURI, BTR, ASSAM 

                                             PRC CASE No. 866/2019 

                                            Under Sections 420/409 of IPC 

                                                 State of Assam 

                                                         -Vs- 

                                          Sri Kamal Chandra Deka ….    Accused  

 

PRESENT  :  Miss Karabi Das, LL.M, A.J.S 

              Judicial Magistrate First Class, Udalguri 

 

For The Prosecution : 

Sri A Porel      …… Assistant Public Prosecutor For The State 

For The Defence 

 Sri R Khakhlari          ….…Advocate For The Accused 

 

 

Evidence Recorded On:  30.11.19, 18.12.19, 20.1.20, 5.1.21. 

Argument Heard On: 9.2.21      

Judgment Delivered On: 23.2.21 
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                                                          JUDGMENT 

                     BRIEF FACTS OF THE PROSECUTION CASE 

1. On 5.2.2018 the informant Sri Lorench Goswami lodged an FIR at the Tangla 

PS  alleging that the accused Sri Kamal Chandra Deka who was working at the 

Tongla SO as MTS misappropriated an amount of Rs. 222381 (Rupees Two Lacs 

Twenty Two Thousand, Three Hundred, Eighty-One) which was later on 

recovered from him. As such the Informant lodged the FIR. 

INVESTIGATION 

2. On receipt of the FIR Police registered a case being Tangla PS case No. 18/18 

under Sections 420/409 IPC. Accused was arrested  on 22.8.19 and vide order 

dated 5.9.19 he was enlarged on bail. After completion of the investigation  

Police submitted charge-sheet in terms of Section 173(2) Cr.P.C against the 

accused Sri Kamal Chandra Deka under Sections 420/409 of the IPC. 

Cognizance of the offences under Sections 420/409 IPC was taken against the 

accused Sri Kamal Chandra Deka by the learned CJM, Udalguri, and thereafter 

the case was transferred to this court for trial in view of Section 192(1)(b) Cr.P.C.  

3. APPEARANCE OF THE ACCUSED 

The accused person was furnished with the copies of the relevant documents in 

compliance with Section 207 of the Cr.PC. 

      SUBSTANCE OF THE ACCUSATION AGAINST ACCUSED PERSON 

4. Thereafter charge under Sections 420/409 IPC was framed against the 

accused Sri Kamal Chandra Deka by my learned predecessor which on being read 

over and explained to the accused person he pleaded not guilty and claimed to 

be tried. 

      WITNESSES EXAMINED 

5. The prosecution examined 4(four) witness and  exhibited 3(three) documents in 

order to prove its case. 

6. At the conclusion of the prosecution evidence, accused was examined under 

Section 313 of the Cr.P.C. r/w Section 281 Cr.P.C.  and all the incriminating 

evidence were put to him to which he denied. Accused also refused to adduce 

evidence. 

7. I have heard the arguments advanced by both the sides. The case record is also 

perused alongwith the depositions on record. 
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8. Upon perusal of the case record alongwith the materials available , the following 

points for determination are framed.    

 Point for determination no. (I)                                 

Whether the accused person namely Sri Kamal Chandra Deka, from January, 2016 to 

December, 2016 was entrusted with an amount of Rs. 222381 (Rupees Two Lacs 

Twenty Two Thousand, Three Hundred, Eighty-One)  in his capacity as Multi Tasking 

Staff at the Tangla Post Office and he committed criminal breach of trust in respect 

of the said amount and thereby committed an offence punishable under Section 409 

of the Indian Penal Code ? 

 Point for determination no. (II)                                 

Whether the accused person as named above, within the same period as aforesaid 

cheated the customers by dishonestly inducing them to deliver their premiums for 

their PLI and RPLI policies and thereby committed an offence punishable under 

Section 420  of the Indian Penal Code ? 

           DISCUSSION, DECISION AND REASONS THEREOF 

9. PW-1 Kankeswar Boro stated in his evidence that in February 2016 the accused 

was given duty for some financial transaction at the Tangla Post Office. He 

deposed that initially all the transactions done by the accused was correct and 

the conduct of the accused was good but later on he started misappropriating 

the money transactions. He used to cancel all the transactions and out of the 

cancelled transactions he used to again rebook some transactions which were 

already cancelled and in this way he misappropriated amount of Rs. 2,22,000/- 

(rupees two lacs twenty-two thousand).  

           In cross examination PW-1 stated that at the relevant time he was posted 

as sub-postmaster at Tangla Post Office. He stated that he could not say as to 

whose money was misappropriated by the accused. He also stated that he did 

conduct the inquiry but came to know that the misappropriated money was 

recovered. He also stated that no one suffered due to the act of 

misappropriation.  

10. PW-2 ASI Turan Ch. Nath stated in his evidence that on 21.08.19 he was posted 

at Tangla PS as ASI. He conducted the investigation, arrested the accused and 

also recorded the statements of the witnesses. He did not seize anything in 

connection with this case. After completing the investigation he filed charge- 

sheet against the accused Kamal Ch. Deka under Sections 420/409 IPC. He 
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identified the charge-sheet which is marked as Ext-1 and proved his signature 

which is marked as Ext-1(1).  

             In cross examination PW-2 stated that he did not seize any account 

passbook of any beneficiary. He also stated that after arresting the accused he 

came to know that the misappropriated money was already refunded. He also 

stated that the statements of the beneficiaries were not recorded by him.  

11. PW-3 SI Manik Bormudoi stated in his evidence that he conducted the 

investigation but prior to the submission of the charge- sheet he was transferred. 

He identified the sketch map which is marked as Ext-2 and proved his signature 

which is marked as Ext-2(1). 

             In cross examination PW-3 stated that he did not seize any material 

from the place of occurrence.  

12. PW-4 Lorench Goswami stated in his evidence that accused was working at 

Tangla Post Office as multi tasking staff. During sudden inspection on 2017 he 

found that there were discrepancies in PLI and RPLI policies. He further stated 

that upon inquiry he came to know that the amount of Rs. 2,30,000/-  was 

misappropriated and he reported about the matter to his division office at 

Tezpur. He stated that the amount which was misappropriated was later on 

recovered and the same was credited to the government account. Upon inquiry it 

was found that the accused who was collecting premiums for PLI and RPLI at the 

counter misappropriated the money. The misappropriated money was recovered 

from the accused. He identified the FIR which is marked as Ext-3 and proved his 

signature which is marked as Ext-3(1).  

                 In cross examination PW-4 stated that he seized the passbooks of 

PLI and RPLI accounts of the beneficiaries and handed it over to the division 

office but did not handed over the same to the police while lodging the FIR. He 

also stated that the beneficiaries did not suffer any kind of monetary loss as the 

amount which was misappropriated was already recovered.  

 JUDICIAL DETERMINATION 

13. Criminal Jurisprudence says that it is the prosecution which is required to prove 

the   guilt of the accused beyond reasonable doubt and the initial burden of proof 

lies only on the prosecution. In the case of V.D Jhingan vs. State of U.P AIR 

1966 SC1762 the Hon’ble Supreme Court has held that it is also the cardinal 

rule of our criminal jurisprudence that the burden in the web of proof of an 

offence would always lie upon the prosecution to prove all the facts constituting 
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the ingredients beyond reasonable doubt. If there is any reasonable doubt, the 

accused is entitled to get the benefit of that reasonable doubt. 

14. Now let me find out as to whether the prosecution has been able to prove the 

alleged offences against the accused person or not. 

Decision On Point for Determination No.(I) : Whether the accused person 

namely Sri Kamal Chandra Deka, from January, 2016 to December, 2016 was 

entrusted with an amount of Rs. 222381 (Rupees Two Lacs Twenty Two Thousand, 

Three Hundred, Eighty-One)  in his capacity as Multi Tasking Staff at the Tangla Post 

Office and he committed criminal breach of trust in respect of the said amount and 

thereby committed an offence punishable under Section 409 of the Indian Penal 

Code ? 

15. Section 409 IPC is defined as follows : 

“409. Criminal breach of trust by public servant, or by banker, 

merchant or agent.—Whoever, being in any manner entrusted with property, 

or with any dominion over property in his capacity of a public servant or in the 

way of his business as a banker, merchant, factor, broker, attorney or agent, 

commits criminal breach of trust in respect of that property, shall be punished 

with imprisonment for life, or with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine.” 

16. Now, as per Section 409 IPC, the offence of criminal breach of trust has to be 

proved which is defined under Section 405 IPC as under : 

“ 405. Criminal breach of trust.—Whoever, being in any manner entrusted 

with property, or with any dominion over property, dishonestly misappropriates 

or converts to his own use that property, or dishonestly uses or disposes of that 

property in violation of any direction of law prescribing the mode in which such 

trust is to be discharged, or of any legal contract, express or implied, which he 

has made touching the discharge of such trust, or wilfully suffers any other 

person so to do, commits “criminal breach of trust”.  

17. Let me first consider whether the allegations made by the informant make out a 

case of criminal breach of trust, as defined in Section 405 IPC. 

18. According to the Section, a criminal breach of trust involves the following 

ingredients : 

a. A person should have been entrusted with the property, or 

entrusted with the dominion over the property; 
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b. That person should dishonestly misappropriate or convert to his 

own use that property, or dishonestly use or dispose of that 

property or wilfully suffer any other person to do so; and 

c. That such misappropriation, conversion, use or disposal should be in 

violation of any direction of law prescribing the mode in which such 

trust is to be discharged, or of any legal contract which the person 

has made, touching the discharge of such trust.  

19. In Onkar Nath Mishra v. State (NCT of Delhi) (2008)2 SCC561, it was 

observed by the Hon’ble Supreme Court, that two distinct parts were involved in 

the commission of the offence of criminal breach of trust. The first part consists 

of the creation of an obligation in relation to the property over which dominion or 

control is acquired by the accused. The second part is the misappropriation or 

dealing with the property dishonestly and contrary to the terms of the obligation 

created. Therefore, in relation to the offence under Section 405 IPC, the 

first ingredient that needs to be established is, entrustment. 

20. In this case Pw4 who is the Informant stated that during his inspection he found 

that the accused misappropriated an amount of Rs. 2,30,000/- (rupees two lacs 

thirty thousand). During his enquiry he found that the accused who was 

collecting the premiums at the counter had misappropriated the amount.  

21. Pw1 has corroborated Pw4. However, although both the Pws stated that the 

accused misappropriated the amount, but the customers who had deposited the 

amounts have not been examined. Further, although Pw1 stated that the 

accused was collecting the amounts, but there is no documentary evidence 

showing that the accused was employed as Multi Tasking Staff and that he was 

entrusted with the duty of making the collection. Further, both the Pws stated 

that nobody suffered due to the act of the accused. Pw2. IO has also stated that 

the money which is alleged to have been misappropriated was already refunded. 

Moreover, Pw4 stated that although the misappropriated amount was recovered 

from the accused but he has no knowledge as to how it was recovered.  

22. Hence, from the above discussion, it appears that there is nothing in the 

evidence which may suggest even remotely, that the informant or the customers 

had entrusted the money to the accused Kamal Deka, which he dishonestly 

converted to his own use so as to satisfy the ingredients of Section 405 IPC, 

punishable under Section 409 IPC. 

23. Point No.(I) is thus decided in negative. 
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Decision On Point for Determination No.(II): Whether the accused person as 

named above, within the same period as aforesaid cheated the customers by 

dishonestly inducing them to deliver their premiums for their PLI and RPLI policies 

and thereby committed an offence punishable under Section 420  of the Indian Penal 

Code ? 

 

24. Now, I may proceed to examine whether the ingredients of Section 420 IPC are 

fulfilled in order to prove the allegations against the accused person. Section 420 

IPC provides as follows: 

   “420. Cheating and dishonestly inducing delivery of property.—Whoever  

cheats and thereby dishonestly induces the person deceived to deliver any property 

to any person, or to make, alter or destroy the whole or any part of a valuable 

security, or anything which is signed or sealed, and which is capable of being 

converted into a valuable security, shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall also be liable to 

fine.” 

25. “Cheating ” is defined under Section 415 IPC which is as under ; 

“415. Cheating—Whoever, by deceiving any person, fraudulently or dishonestly 

induces the person so deceived to deliver any property to any person, or to 

consent that any person shall retain any property, or intentionally induces the 

person so deceived to do or omit to do anything which he would not do or omit if 

he were not so deceived, and which act or omission causes or is likely to cause 

damage or harm to that person in body, mind, reputation or property, is said to 

“cheat”.” 

 Explanation.—A dishonest concealment of facts is a deception within the 

meaning of this section.” 

26. From a bare reading of the Section it is plain that to hold a person guilty of 

cheating, as defined under Section 415 IPC, it is necessary to show that at the 

time of making the promise he had fraudulent or dishonest intention to retain the 

property or to induce the person so deceived to do something which he would 

not otherwise do.  

27. The ingredients required to constitute an offence of cheating have been 

succinctly laid down in Ram Jas v. State of U.P, (1970)2 SCC 740 as follows: 
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i. “There should be fraudulent or dishonest inducement of a person by 

deceiving him. 

ii. (a) the person so deceived should be induced to deliver any property to any 

person, or to consent that any person shall retain any property; or 

(b) the person so deceived should be intentionally induced to do or to omit to 

do anything which he would not do or omit if he were not so deceived; and 

iii.  In cases covered by (ii)(b), the act or omission should be one which causes 

or is likely to cause damage or harm to the person induced in body, mind, 

reputation or property.    

28.  It has also been held by the Hon’ble Supreme Court in Hira Lal Hari Lal 

Bhagwati vs. CBI, New Delhi (2003)5 SCC 257 that, it is well settled that in 

order to constitute the offence of cheating, it must be shown that the accused 

had fraudulent or dishonest intention at the time of making the representation or 

promise and such a culpable intention right at the time of entering into an 

agreement cannot be presumed merely from his failure to keep the promise 

subsequently. 

29.  The Hon’ble Gauhati High Court in Pran Jyoti Bhuyan vs. State of Assam 

and Anr.  2014(1)GLT 887, observed that the principles that have emerged 

are that in order to sustain a plea of offence under Section 420 IPC, the 

complainant had to show that the accused had dishonest or fraudulent intention 

at the time the complainant had parted with the property or that the accused by 

making a representation at or before the time the complainant had parted with 

the property deceived the complainant and thereby induced the complainant to 

deliver property and that the accused knew such representation to be false. It is 

inbuilt in Section 415 IPC that there has to be dishonest intention from the very 

beginning which is sine qua non to hold the accused guilty for commission of the 

said offence. When allegations are made in regard to failure on the part of the 

accused to keep his promise, in the absence of culpable intention at the time of 

making initial promise, no offence under Section 420 IPC can be said to be made 

out. The Hon’ble Gauhati High Court in The Mahindra and Mahindra 

Financial Services Ltd. And Anr. Vs. Delta Classic Pvt. Ltd. Reported in 

2009(4)GLT 741 observed that 

“ In the light of the distinction, which exist between an offence of 

‘criminal breach of trust and an offence of ‘cheating’ it becomes clear 

that if a person is accused of having committed an offence of ‘criminal 
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breach of trust,’ he cannot, on the same facts and in the same breath, 

be accused to have committed the offence of ‘cheating’ too.”  

                DISHONEST OR FRADULENT INTENTION 

30. In the present case both the Pws have stated that the accused who was working 

as a Multi Tasking Staff was given the duty of collecting the premium amounts 

from the customers of the policies.  For bringing home an offence of cheating it 

has to be established that the accused had dishonest intention at the time when 

the complainant had parted with the property. But, in the present case the 

ingredient of dishonest intention is not established as according to both the Pws 

collecting the amounts was a part of the duty of the accused who was serving as 

a Multi Tasking Staff.  

INDUCEMENT 

31. The next ingredient which is to be established is that the accused should induce 

the complainant to deliver the property.  

32. In the present case, none of the beneficiaries whose amounts are alleged to have 

been misappropriated are examined as witnesses. Further, both Pw1 and Pw4 

stated that nobody suffered any loss due to the misappropriation as the amounts 

were already refunded.  

33. As such there appears no evidence to establish that the accused induced the 

customers to deliver their money. Further, the amounts, if at all, were paid by 

the customers, were their premiums which they have to pay for their policies. 

Hence, it cannot be said that the accused induced them to pay the amounts.  

34. As such , it could not be established that the accused had fraudulent or dishonest 

intention with which he induced the customers to pay their premium amounts.  

35. Hence, Point for Determination No. II is decided in negative.  
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                                                           ORDER 

 

36. In view of the above discussions and decisions, it is held that the prosecution 

failed to prove the case against the accused person viz. Sri Kamal Chandra 

Deka under Sections 409/420 IPC beyond all reasonable doubt. 

37.  Hence, in view of the above discussions, the accused person Sri Kamal 

Chandra Deka is acquitted of the charges under Sections 409/420  IPC.  

38. Bail bond is cancelled and the bailor is discharged. 

39. The judgment is pronounced in open court in the presence of the parties and 

their counsel and under the seal of this Court on this 23rd day of February , 2021. 

 

 

                                                                                                      Signature 

 

 

                                                                                    Judicial Magistrate First Class 

                                                                                     Udalguri, BTR, Assam 
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        A P P E N D I X 

 

PROSECUTION EXHIBITS: 

Ext-1 is the charge sheet. Ext-1(1) is the signature of PW-2. 

Ext-2 is the sketch map. Ext-2(1) is the signature of PW-3. 

Ext-3 is the charge sheet. Ext-3(1) is the signature of PW-4. 

DEFENCE EXHIBITS: 

NIL 

WITNESSES FOR THE PROSECUTION: 

P.W.1 .....Kankeswar Boro 

P.W.2 .....ASI Turan Ch. Nath 

P.W.3......SI Manik Bormudoi  

P.W.4......Lorench Goswami 

WITNESSES  FOR THE DEFENCE: 

NIL 

 

 

 

 

                                                                                                     Signature 

 

 

                                                                                    Judicial Magistrate First Class 

                                                                                     Udalguri, BTR, Assam 

 

 

 

 


