
Page 1 of 24 

 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST 

CLASS, UDALGURI. 

 

 Present: Smt. Taslima Firdosa, A.J.S. 

      J.M.F.C., Udalguri. 

 

G.R.No. 747/2020 (PRC No. 162/2021). 

U/S 457/380 of  I.P.C. 

 

STATE OF ASSAM 

Vs 

1. Sri Rajkumar Choudhury  

  ......................Accused 

Person.  

Advocate Appeared:- 

For Prosecution: Smti. Dipali Deka, A.P.P. 

For Defence: Sri B.J. Sarmah. 

 

Charge framed on: 18.02.2021. 

Evidences recorded on: 04.03.2021, 18.03.2021, 

31.03.2021, 12.04.2021. 

Arguments heard on: 20.04.2021. 

Judgment delivered on: 26.04.2021. 

 

J U D G M E N T 

1. Prosecution story in brief is that Sri Biswajeet 

Sill lodged an F.I.R. before the Kalaigaon P.S., alleging 

inter-alia that the pan shop of the informant that is 
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situated at Hatikhana Chowk is adjacent to the tea 

shop of Sri Chandan Kar. Further that on 14/07/2020, 

Tuesday at night some unknown thief opened the lock 

of the informant’s shop and entered his shop. Further, 

he has stated that the unknown thief took out 

Rs.21,000/- (rupees twenty one thousand only) and 

ATM card from the cash box of the informant. Further, 

the informant has stated that as he has suspicion on 

the accused person namely Sri Rajkumar Choudhury, 

eventually on 16/07/2020 during the evening at 

around 6.00 P.M. the accused person was 

apprehended from the Singimari Bagicha along with 

the cash amount and the ATM, and was handed over 

to the police station.     

 

2. On receipt of the F.I.R., Kalaigaon police 

station (herein after referred to as P.S.) Case 

No.67/2020 was registered and investigated into. 

Seizures were made during the investigation. On 

completion of the investigation the Investigating 

Officer (hereinafter referred to as the I.O.) has 

submitted the Charge sheet under section (hereinafter 

referred to as U/S) 457/380 of Indian Penal Code 

(hereinafter referred to as I.P.C.) against the accused 

person Sri Rajkumar Choudhury. 

 

3. On his appearance before the Court copies of 

relevant documents were furnished to him as per sec 
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207 Cr.P.C. Upon hearing both the sides and after 

perusal of the Case Diary, grounds for presuming that 

the accused person had committed offence U/S 

457/380 of I.P.C. were found. Accordingly, formal 

charges under the said sections were framed against 

the accused person. The particulars of the offences 

U/S 457/380 of I.P.C. were read over and explained to 

the accused person to which he pleaded not guilty and 

claimed to be tried. The defence story is of total 

denial. 

 

4. During the trail prosecution side examined 6 

prosecution witnesses (P.W.s). The statement defense 

of the accused person U/S 313 Cr.P.C. was recorded 

where he stated that he is innocent and all the 

allegations against him are false. The accused denied 

to adduce evidence. 

5. I have heard arguments for both the sides. The 

learned A.P.P has stated in her submission that the 

prosecution has able to extract the ingredients of Sec 

457 and Sec 380 I.P.C. She has also stated that at the 

time of the arrest of the accused person, the stolen 

articles were seized from the possession of the 

accused person. 

6. On the other hand the learned defense counsel 

has put forward in his submission that the F.I.R. was 

lodged on mere suspicion and mere recovery of money 
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does not amount to theft. In order to prove the 

offence the prosecution has to prove beyond 

reasonable doubt that the accused committed the 

alleged theft. Further the learned defence counsel has 

put forward his submissions stating that none of the 

witnesses has stated that the alleged ATM belongs to 

the informant. Further he has stated that the F.I.R. 

was lodged after 2 days of the occurrence and the 

informant did not mention in the F.I.R the reason of 

his delay in lodging the F.I.R. Moreover he has stated 

that the enquiry of this case was initiated with a G.D. 

entry and the extract copy of the G.D. entry has not 

been attached with the charge sheet. The learned 

defence counsel has also stated that that the 

deposition that the witnesses had given stating that 

the accused person confessed before the police that 

he had stolen the alleged articles could not be taken 

into account as confession before the police does not 

amount to a valid confession. Further he has stated 

that there is no any eye witness who had seen the 

accused person stealing any item from the shop of the 

informant. Further the learned defence counsel has 

stated that the informant did not mention in his F.I.R. 

the exact description of the amount of the money that 

was stolen from his shop. 

7. In order to arrive at a effective judgment I have 

formulated the following points for determination:- 
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POINTS FOR DETERMINATION 

I. Whether the accused person Sri 

Rajkumar Choudhury on 14.07.2020 at 

night in Geruah, Bhatikhana Chowk, 

Mouza- Silpata, P.S.- Kalaigaon, District- 

Udalguri committed lurking house 

trespass by night or house breaking by 

night by entering into the building in the 

possession of Sri Biswajeet Sill and used 

as a human dwelling, after the hour of 

sunset and before the hour of sunrise in 

order to the committing of theft and 

thereby committed an offence 

punishable under section 457 of I.P.C.? 

 

II. Whether the accused person on 

14.07.2020 at night in Geruah, 

Bhatikhana Chowk, Mouza- Silpata, P.S.- 

Kalaigaon, District- Udalguri committed 

theft in a building or tent or vessel used 

for a human dwelling or custody of 

property of Sri Biswajeet Sill and thereby 

committed an offence punishable under 

section 380 of I.P.C.? 

DISCUSSION, DECISION AND REASONS 

THEREOF:- 

I have appreciated minutely all the facts and 

materials of the case record as follows :-  
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8. P.W.1, Sri Biswajeet Sill deposed that he is the 

informant of  this case. He knows the accused 

person. Around 5-6 months ago he had a betel-nut 

shop at Bhatikhana Chowk near a “Kali Mandir”. 

Usually the charity collected in the “Kali Mandir” is 

kept in his shop along with his own earnings in his 

cash drawer of his shop. On the day of the 

occurrence when he went to shop he saw the lock of 

his shop was broken and there were foot prints 

inside his shop and he saw that his cash drawer was 

wide open. He figured out that some of the cash 

from the drawer was missing. He saw that all his 

stuff of his shop were scattered here and there. 

Immediately he enquired the matter from his staff 

about the incident to which they replied that they 

have no knowledge about the matter. P.W.1 told his 

brother about the incident to which he told him to 

approach the police station. He went to the police 

station and informed about the matter. The police 

officials visited his shop and searched his shop. He 

came to know that cigarette, gutkha, ATM card and 

cash approximately Rs.22,000/- / Rs.23,000/-.  Ext.1 

is the F.I.R. and Ext.1(1) is his signature. Ext.2(1) is 

his signature on the seizure list.  

In his cross-examination he has stated that on 

the day when he came to know about the theft on 

the same day police visited the place of the 

occurrence. On the same day he also filed the F.I.R.. 
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He does not remember whether he had filed the 

F.I.R. in the police station on the same day when he 

came to know about the incident. He lodged the 

F.I.R. after two days of the incident and he did not 

mention the reason of the delay. He denied the fact 

that he did not mention in his section 161 Cr.P.C. 

statement about the reason of his delay of the 

lodging of F.I.R. He lodged the F.I.R. against the 

accused person on mere suspicion. Police recorded 

his statement under section 161 Cr.P.C. He had 

stated before the police that some unknown person 

had stolen the money and stuff from his shop and he 

has suspicion on the accused person. He denied the 

fact that he did not mention in his F.I.R. as well as in 

his section 161 Cr.P.C. statement that cigarette, 

gutkha, ATM card and cash approximately 

Rs.22,000/- / Rs.23,000/- was stolen from his shop. 

He has not specified the description of the notes and 

coins in his F.I.R. that was stolen from his shop. He 

has not mentioned the name of the ATM holder and 

the ATM numbers of the ATM that was stolen from 

his shop. The name of his shop staff is Akhil Debnath 

to whom he enquired about the matter. His brother 

Chandan Kar also came to the place of the 

occurrence. 

9. P.W.2, Sri Mohan Prasad Barma has deposed 

that he knows the informant of  this case and that he 

knows the accused person. He has stated that the 
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incident took place around 4-5 months ago. When he 

went to eat betel-nut at informant’s shop the 

informant told him that someone stole money (notes 

and coins) and ATM from the informant’s shop. As a 

result the informant had lodged a F.I.R. After 3-4 

days of the incident the informant informed him that 

accused person being intoxicated took out many 

notes and coins in the bagan (Tea garden) and that 

they had to apprehend the accused person as the 

police officials were not able to catch him. At around 

6.00 PM they went to Singirimari bagan area and 

apprehended the accused person and they handed 

him over to the police. The accused also told them 

that there was another person with him however he 

fled away. The police seized money and ATM card 

from the possession of the accused person. Ext.2(2) 

is his signature on the seizure list.  

In his cross-examination he has stated that 

Police recorded his statement under section 161 

Cr.P.C. He denied the fact that he has stated before 

the police that this case is filed against the accused 

person out of mere suspicion.  He has not stated 

before the police  that at around 6.00 PM they went 

to Singirimari bagan area and apprehended the 

accused person and handed him over to the police. 

He has stated that the accused also told them that 

there was another person with him however he fled 

away. P.W.-2 has stated that he does not know the 
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name of the holder of the ATM and that he has not 

seen the alleged theft incident with his own eyes. 

Further he has stated that he does not know what is 

written in the seizure list (Ext.2).  

 

10. P.W.3, Sri Nitai Debnath has deposed that he 

knows the informant of this case. He knows the 

accused person and he was able to dock identify the 

accused person. P.W.-3 stated that around 6-7 

months ago a theft occurred in his brother-in-

law/informant’s shop and that he came to know that 

money and ATM was stolen from his shop. Further, 

the P.W.3 has stated that they caught the accused 

person suspecting him to be the thief and he 

confessed before them that he had stolen the articles 

and around Rs.3,000/- (rupees three thousand only) 

was recovered from his possession and the stolen 

stuff were hand over to the police. 

 In his cross-examination he has stated that he 

has not seen with his own eyes that who stole the 

articles from the shop and that police did not record 

his statement U/S 161 Cr.P.C. P.W.3 stated that he 

does not remember whether or not, he told before 

the police that they caught the accused person 

suspecting him to be the thief and he confessed 

before them that he had stolen the articles. P.W.3 

stated that they caught the accused person out of 

suspicion and that the accused person had confessed 
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in the police station before the police and he has not 

spoken to the accused person personally. P.W.3 

stated that the accused person did not confess 

before him on the other hand he confessed before 

the police and that there were around 5-6 police 

officers present at the time of his confession and that 

the police were in proper uniform during the 

confession and their arms were on the table. P.W.3 

denied the fact that the accused person did not 

confess before the police out of fear. He denied the 

fact that he has deposed here today falsely for the 

sake of his brother-in-law. He denied the fact that  

stolen articles were not recovered from the 

possession of the accused person. 

 

11. P.W.4, Sri Gopal Sill has deposed that he 

knows the informant of this case, the informant is his 

elder brother and he knows the accused person and 

he was able to dock identify him. P.W.4 stated that 

around 6-7 months ago as his elder brother went to 

his shop he saw that the lock of the shop was broken 

and some of the stuff of the shop were missing like 

money, ATM, packet of cigarette. A case was filed in 

the police station. Police came to the place of the 

occurrence and did the investigation. After 2-3 days 

they got an information about the accused and he 

heard that on searching the accused person he was 

found in the bagan (Tea garden) being intoxicated. 
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He heard that around Rs.3,000/- (rupees three 

thousand only), ATM card was recovered from his 

possession. Apart from this he has no knowledge 

about this incident. 

In his cross-examination he has stated that he 

has no knowledge who stole the articles from the 

shop. Police did not record his statement U/S 161 

Cr.P.C. He did not tell before the police that after 2-3 

days they got an information about the accused and 

he heard that on searching he was found in the 

bagan (Tea garden) being intoxicated. He heard that 

around Rs.3,000/- (rupees three thousand only), 

ATM card was recovered from his possession. Further 

he stated that whatever he had deposed in his 

examination-in-chief he has said it only after hearing. 

He has not seen or witnessed any of it with his own 

eyes. He was not present during the time of the 

confession made by the accused person. He has no 

personal knowledge regarding this incident.   

 

12. P.W.5, Sri Chandan kar has deposed that he 

knows the informant of this case. He has dock 

identified the accused person. P.W.5 deposed that 

the incident took place around 7-8 months ago. A 

theft took place in the place of Biswajeet Sill’s shop. 

The money, ATM card and collection of the “Kali 

Mandir” was stolen from the shop. P.W.5 deposed 

that the ATM card belong to the informant Biswajeet 
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Sill. Around 3 days of the occurrence the accused 

person was apprehended in Singribari bagan by the 

informant and as they searched the belongings of the 

accused person they found from his “mona” (bag) 

money, ATM card and coins. The accused person was 

then taken to the police station.  

In his cross-examination he has stated that he 

has not seen who stole the stuff from the shop and 

that Police did not record his statement U/S 161 

Cr.P.C. 

13. P.W.6, Sri Manoj Pathak has deposed that 

Biswajeet Sil filed an Ejahar on 16/07/2020 at around 

8.00 PM. The then O.C. Prasenjit Das, Kalaigaon P.S. 

registered the instant case and P.W.6 was given the 

charge of investigation. He then visited the place of 

occurrence, seized cash amount of Rs. 3100/- and 

SBI ATM from the possession of the accused 

Rajkumar Choudhury at Singirimari Bagisha and also 

prepared the sketch map, recorded the statements of 

the informant, Mohan Barma, Nitai Debnath, Gopal 

Sill and Chandan Kar U/S- 161 Cr.P.C. and then he 

arrested the accused person. On completion of the 

investigation he submitted charge sheet U/S-457/380 

of I.P.C. Exbt-2, 3, 4 are the seizure list, sketch map 

and charge-sheet respectively wherein Ext.-2(3), 3(1) 

and 4(1) are his signatures. 
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In his cross-examination he has stated that as 

per the ejahar the occurrence took place on 

14/07/2020 and it was filed on 16/07/2020. He 

visited the place of occurrence on 17/07/2020. He 

went to the place of occurrence as per G.D. Entry 

no.-373 dated 16/07/2020. His investigation started 

on the basis of the G.D. Entry and accordingly he 

recorded the statement and seized articles from the 

place of occurrence and also arrested the accused 

person. The informant of the G.D.E. was Biswajeet 

Sil who is also the informant of this instant case. He 

did not submit the extract copy of the G.D.E. along 

with the charge-sheet on this Hon’ble Court. P.W.6 

further stated that the reason of delay was neither 

mentioned in the F.I.R. nor in the statement of the 

informant U/S- 161 Cr.P.C. Further, that the 

informant has mentioned in his F.I.R. and in the  

statement of the informant U/S- 161 Cr.P.C. that the 

case was filed on mere suspicion on the accused 

person. P.W.6 also stated that the informant did not 

mention in his F.I.R. and statement U/S- 161 Cr.P.C. 

the exact cash amount i.e., Rs.22,000-23,000/-, 

cigarette and gutkha were stolen from his shop. 

P.W.6 also stated that he has not seen the seized 

articles in the Court during his examination and he 

admitted that the witness Mohan Barma has also 

mentioned in his statement that the case was filed 

on mere suspicion on the accused person. 
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14. Thus, after going through all the testimonies and on 

perusal of the case record along with the case diary 

it appears that on 16/07/2020 the informant 

Biswajeet Sill called over phone to the officer in 

charge of the Kalaigaon police station in order to 

inform about an incident that happened on 

14/07/2020 in night at his shop. He informed that 

some unknown thief opened the door of his shop 

that is situated at Bhatikhana Chowk and entered 

inside and took from the cashbox some amount of 

money and an ATM. Biswajeet Sill further told that 

they had investigated themselves the matter and on 

16/07/2020 at Singimari bagicha, they apprehended 

Rajkumar Choudhury with the money and the ATM 

and that’s why police need to arrive at the Singimari 

Chowk. Accordingly a GD entry was registered under 

Kalaigaon P.S G.D.E No. 373 dated 16/07/2020 and 

S.I.(P) Manoj Pathak along with 1/2 See APBN party 

were sent to the Singimari Chowk to enquire into the 

matter. Accordingly S.I.(P) Manoj Pathak opened the 

case diary and reached the Singimari Chowk. He then 

apprehended the accused and seized the stolen 

articles from his possession. According to the case 

diary he seized Rs. 3100 and a SBI ATM card bearing 

number 6075320877625482 bearing the name of 

Tulshi Kar as the holder of the ATM card. He then 

recorded the statement of the seizure witness 

namely Mohan Barma. He also recorded the 
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statement of a witness namely Sujon Paul. After 

recording the statement S.I.(P) Manoj Pathak 

apprehended the accused person and took him to 

the police station for interrogation. 

15. On arriving at the police station the informant 

Biswajeet Sill lodged the F.I.R. against the accused 

person. S.I.(P) Manoj Pathak was then given the 

charge of investigation of this case and accordingly 

he interrogated and recorded statement of the 

accused person and eventually arrested him on 

16/07/2020 in connection with this case registered 

under Kalaigaon P.S case number 67/20 under 

section 457/380 of the Indian Penal Code, 1860. The 

investigating officer then prepared the sketch map of 

the place of occurrence and recorded statement of 

the informant and the other witnesses under section 

161 Cr.P.C. after completion of the investigation the 

investigating officer filed charge-sheet bearing 

charge-sheet number 48/20 on 13/07/2020. However 

the investigating officer has stated in the case diary 

as well as in the charge-sheet that he mistakenly 

wrote the M.R. number on the seizure list as 25/20 

but the actual M.R. number should be 36/20. 

16. It appears that though the I/O did not submitted the 

extract copy of the G.D. entry with the charge-sheet 

however he had appended it with the case diary. 

Further the fact that he had mistakenly wrote the 

M.R. number in the seizure list was not reflected in 
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his evidence as well as he did not pray before the 

Court to rectify the mistake at the initial stage of the 

investigation. 

17. Moreover, a number of contradictions have popped 

out in the statements of the prosecution witnesses 

(P.W.s). P.W.1, the informant Biswajeet Sill had 

stated in his F.I.R that on 14/07/2020 during the 

night an amount of Rs.21,000/- (rupees twenty one 

thousand only) was stolen from his shop along with 

ATM card. According to a prudent person Rs.21,000/- 

(rupees twenty one thousand only) is a huge amount 

and if that was the case then he should have lodged 

the F.I.R. as soon as he came to know about the 

theft. Further he has stated that a huge amount of 

collection of the “Kali Mandir” used to be deposited in 

his cashbox, and in such circumstance every prudent 

person would have approached the police station as 

soon as he would have the knowledge of theft of his 

property. However the informant Biswajeet Sill 

neither in his statement recorded under section 161 

Cr.P.C nor in his F.I.R. mentioned the reason of his 

delay in lodging the F.I.R. 

18. Further P.W. 1 the informant has stated in the 

information recorded in the G.D. entry, in his F.I.R. 

as well as in his statement recorded under section 

161 Cr.P.C that he along with some other persons 

suspected the accused person to be the thief and 

after investigating the matter themselves they found 
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the accused person on 16/07/2020 in Singimari 

Bagan with the stolen money of Rs.3100/- (rupees 

three thousand one hundred only) and the ATM and 

accordingly they informed the police and handed 

over the accused person as well as the seized articles 

to the police. However in his deposition as P.W.1 he 

has been completely silent on that part. He has not 

mentioned in his examination-in-chief that they 

caught the accused person red handed with the 

money and the ATM card. Also the informant has 

neither in his information given under the G.D. entry 

nor in his statement recorded under section 161 

Cr.P.C stated that along with the money and the ATM 

card some gutkha and cigarette packets were also 

stolen. 

19. P.W.1, the informant has also stated in his cross 

examination that he informed the police as soon as 

he came to know about the theft. That means he has 

to inform the police on 15/07/2020. Further he 

stated that the police visited his shop on that same 

day and searched his shop. Later on he had deposed 

that he did not remember the date when he 

informed the police. However the G.D. entry number 

373 dated 16/07/2020 makes it clear that the police 

got the information of that theft on 16/07/2020. This 

creates a contradiction between the statements 

stated by the informant. Further the informant could 

not provide any description whatsoever regarding the 
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notes and coins that he claim to be stolen from his 

shop as well as he could not even provide the name 

of the ATM card holder. 

20. PW-2 Shri Mohan Prasad Barma the seizure witness 

has admitted in his evidence that police recorded his 

statement under section 161 Cr.P.C. He had further 

deposed in his deposition that when they went to 

apprehend the accused person at that time the 

accused person was intoxicated and that there was 

another person with the accused person who fled 

away, however he did not mention this fact in his 

statement before the police. Further he had stated 

that he did not know the name of the holder of the 

ATM and also that he did not know what is written in 

the seizure list. However in his statement under 

section 161 Cr.P.C he has stated that they found the 

ATM bearing the name of Tulsi Kar from the 

possession of the accused person. This creates 

another contradiction between his statements. 

21. P.W.3 Nitai Debnath has stated in his examination-in-

chief that Rs.3000/- was recovered from the 

possession of the accused person but he did not 

mention anything regarding any ATM card. Further 

P.W.3 has stated that the accused person confessed 

before them that he had stolen the alleged articles. 

However, in his cross-examination he has stated that 

the accused person confessed in the police station 

before the police and not before him. Thus the 
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confession of the accused person is not to be proved 

as per section 25 of the Indian Evidence Act, 1872 

“no confession made to a police officer, shall be 

proved as against a person accused of any offence”. 

22. PW-4 Gopal Sill had deposed everything in his 

evidence as a hearsay witness. He has stated in his 

evidence that he did not witness any of the incident 

regarding to the matter and whatever he had stated 

in his deposition, he had heard it from the informant. 

Thus, according to section 60 of the Indian Evidence 

Act, 1872 his evidence is not admissible in the court 

of law. 

23. PW-5 Sri Chandan Kar has stated that they 

apprehend that the accused person and found from 

his Mona some money ATM card and coins. He has 

also stated that the ATM card belonged to the 

informant Biswajeet Sill. However the seizure list that 

is Exhibit-2 clarifies that the ATM card had the name 

of the cardholder as Tulsi Kar and not Biswajeet Sill. 

24. PW-6 the investigating officer Sri Manoj Pathak had 

stated in his examination-in-chief that he visited the 

place of occurrence and seized the cash amount of 

Rs.3100/- (rupees three thousand one hundred only) 

and as well ATM from the possession of the accused 

Rajkumar Choudhury after registration of the F.I.R. 

However as per the case diary and his cross 

examination he started his investigation including the 
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seizure of the money and the ATM before the 

registration of the F.I.R on the basis of the 

Kalaigaon, P.S. G.D. entry number 373. 

25. The prosecution also failed to exhibit the material 

registered seizure articles; cash amount of Rs.3100/- 

(rupees three thousand one hundred only) and the 

ATM card, that were the most vital evidences in this 

case. Thus, the prosecution had missed to extract 

and produced before the court many potential 

evidence in the support of it’s case. 

26. It is therefore clear from all the facts and materials 

and the evidences deposed by the witnesses on 

record that none of the witnesses had seen the 

accused person stealing anything from the shop of 

the informant. Further the prosecution failed to prove 

that the amount of money that was found from the 

possession of the accused person was the alleged 

stolen money. Further most of the witnesses were 

silent regarding the theft of the ATM card. And the 

ones who had mentioned about it stated that the 

ATM card was of the informant however according to 

Ext.-2, the seizure list, the ATM card belonged to one 

Tulsi Kar who is a complete stranger to this case. 

The prosecution did not even highlight the person’s 

name as well as could not make him/her a witness to 

this case. The I.O. also did not record the statement 

of that person and had not given any description or 

connection of that person with this case. 
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27. In the above backdrop I am of the opinion that the 

prosecution could not establish the chain of events in 

order to attract the ingredients of the section 457 

and 380 of the Indian Penal Code beyond reasonable 

doubt as the prosecution failed to produce any 

credible evidence and to inspire the confidence of 

the Court to believe that the accused had entered 

the shop of the informant by night in order to 

commit the alleged theft. Thus, both the points No.I 

and II are decided in negative and this Court holds 

to grant the benefit of doubt to the accused person 

that he has not committed the charged offences U/S 

457/380 I.P.C. Thus, the accused person is acquitted 

from the charges U/S 457/380 I.P.C. and he is set at 

liberty forthwith. 

 

28. As per the question of the disposal and delivery of 

the seized cash amount of Rs.3100/- (rupees three 

thousand one hundred only), both the informant and 

the accused person has claimed to be the owner of 

that amount. The informant has stated in his 

evidence that the accused person had stolen Rs. 

22,000-23,000/- from his shop and had spent most 

of the cash amount and so only Rs.3100/- (rupees 

three thousand one hundred only) was recovered 

from his possession. However he could not give any 

specific description as to the denominations of the 

notes. On the other hand the accused person merely 
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stated in his statement defense that the money that 

was recovered from his possession was his own 

money however he did not raise this claim during the 

cross-examination of the prosecution witnesses and 

also he had failed to produce any evidence in 

support of his claim. Thus considering all the facts 

and materials on record this Court finds it fit to hold 

that the seized cash amount of Rs.3100/- (rupees 

three thousand one hundred only) is tainted as both 

the informant and the accused person has failed to 

prove that either of them is the owner of the seized 

money. Hence none of them is entitled to get the 

delivery of the cash amount. 

 

Order 

1. Accused Sri Rajkumar Choudhury is acquitted 

from the charges of this case U/S- 457/380 

I.P.C. and set at liberty. 

 

2. As per the circular passed by the Hon’ble Gauhati 

High Court vide Memo no.-HC.III-40/2019/1243-

1262/G, dated 23rd March, 2021 the accused person 

shall be released on execution of a personal bond 

(P.R.) of Rs.10,000/- (Rupees ten thousand only) 

with a condition to appear before the higher Court as 

and when such Court issues notice in respect of any 

appeal or petition filed against this Judgment. The 
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personal bond (P.R.) shall be in force for the next six 

(6) months. 

 

3. The seized article – cash amount of Rs.3100/- 

(rupees three thousand one hundred only) is to be 

deposited in the District Treasury, Udalguri in the 

non-refundable head as per law in due course of 

time. The seized article- the A.T.M. card is to be 

disposed of as per law in due course of time. 

 

4. Judgment is pronounced in open court. Case is 

disposed of on contest. 

 

Given under my hand and seal of this Court on this 

the 26th day of April, 2021 at Udalguri. 

   

     Judicial Magistrate First Class, 

     Udalguri. 
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A P P E N D I X 

 

1. PROSECUTION WITNESSES:- 

   P.W.1: Sri Biswajeet Sill. 

   P.W.2: Sri Mohan Prasad Barma. 

P.W.3: Sri Nitai Debnath. 

P.W.4: Sri Gopal Sill. 

P.W.5: Sri Chandan Kar. 

P.W.6: Sri Manoj Pathak. 

 

2.  PROSECUTION EXHIBITS:- 

Exbt.1: F.I.R. 

Exbt.2: Seizure list. 

Exbt.3: Sketch map. 

Exbt.4: Charge sheet. 

 

3. DEFENCE WITNESSES:- 

NONE 

4. DEFENCE EXHIBITS :- 

  NONE. 

 

 

     Judicial Magistrate 1st Class, 
 

       Udalguri. 
 

 

 


