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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

 

Sessions Case No. 112/2017 
(Arising out of G.R. Case No. 423/2016) 

U/S 5 of ES Act 

 
 

PRESENT  : Shah Syed Ahadur Rahman, AJS 
 

Committed by:- CJM, Udalguri. 

 
Charge framed on:-24-01-2018. 

 
 

       State of Assam 

      -Vs – 
     Mukesh Boro………………….Accused person. 

 
 

Date of Recording Evidence on –06-06-18: 07-07-18:  

                                              04-12-18: 04-02-19: 

                                              05-11-19: 18-01-21. 

Date of Hearing Argument on ---06-05-2021. 

Date of Delivering the Judgment on –06-05-2021. 

 

Appearance: 

Advocate for the State---------Mr. B.K. Chetry, Learned. A.P.P. 

Advocate for the Accused person-----Mr. M. Deka, Learned. 

Advocate. 
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JUDGMENT 

 

1. The prosecution story in brief is that the complainant T. 

Raj Kumar NB/Sub, 40 Field Regiment lodged an ejahar 

on 20-04-2016, at Tangla P.S. in which it has been 

stated that on receipt of hard intelligence regarding 

presence of NDFB (S) cadre in general area namely 

Kukrakata, accordingly operation was launched by army 

camp Borengajuli alognwith police representative from 

Tangla police station on 18-04-2016, at about 09 pm 

and on the same day, at about 11 pm accused Mukesh 

Boro was apprehended from Kukrakata village and 

accused Mukesh Boro was found in possession of one 

hand grenade No. 36 and a mobile phone and 

accordingly the same were seized. It is also been stated 

that both the accused persons were involved in 

extortion and other anti national activities. On 

interrogation, accused Mukesh Boro stated that one 

Raju Boro is involved in human trafficking and selling of 

women and children to other state. Based on input from 

Mukesh Boro one more search operation was carried 

out at Kalingdwar Reserve Forest for destruction of 

possible militant hide outs and i.e. carried on till 20-04-

2016. Hence this case.  
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2. After receiving of this FIR, police registered a case vide 

Tangla P.S. Case No. 46/16 under Section 387/34 IPC 

R/W Section 5 of ES Act and Section 10/13 UA(P) Act. 

After investigation police submitted the charge sheet 

against accused Mukesh Boro under Section 5 of ES Act. 

 

3. On 07-11-2017, the committal Magistrate after 

complying the provision of Section 207 Cr.P.C. 

committed the case record to the Court of Sessions as 

charge sheeted Section is exclusively triable by the 

Court of Sessions. 

 

4. After hearing both the parties, the then Hon’ble 

Sessions Judge, Udalguri vide order dated 24-01-2018, 

after going through the relevant materials and upon 

hearing both the parties and having found a prima facie 

case, framed charge under Section 5 of ES Act to which 

the accused person pleaded not guilty and claimed to 

stand trial.   

 

5. Thereafter, the Hon’ble Court of Sessions transferred 

the case record to this Court on 04-12-2020 for disposal 

of this case. 

 

6. Prosecution examined as many as twelve witnesses also 

accused person was examined under Section 313 
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Cr.P.C. and on being asked accused denied to adduce 

any defence evidence.  

 

7. Point for determination: 

 

(i) Whether accused persons on or about the 18-04-

2016 at about 11 pm at Kukurakata village under 

Tangla P.S. has possessed one hand grenade No. 

36 and thereby committed an offence punishable 

under Section 5 of E.S. Act? 

 

 

DISCUSSION, DECISION AND REASONS 

THEREOF: 

 

8. I have heard the contention of the learned counsel 

appearing for the State as well as for the learned 

counsel appearing for the accused person. 

 

9. Before appreciating the argument put forward by 

learned Adll. PP for the State as well as the rival 

submission advanced by the learned defence counsel I 

would like to discuss the evidences adduced by the 

prosecution.  

 

10. PW1, is T. Raj Kumar, Naik Subedar of Indian 

Army on 18-04-2016, getting a secret information 

conducted search operation alongwith there team of 
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army and also police personnel in Kukurakata area and 

on search they found one grenade in possession of the 

accused and handed over the grenade and a mobile 

phone to the Tangla police. PW1 lodged the FIR, Ext.1 

is the FIR. Ext.1(1) is his signature.  

 

 

11. In cross-examination, PW1 has stated that before 

going to the place where they conducted the search 

they went to police station. They informed the police 

about the secret information. There were 15 army 

personnel at the time of search. One police personnel 

accompanied them. The accused was alone at the time 

of search. They did not give any receipt to the accused 

mentioning about the recovery of grenade from him. At 

11 pm they conducted search upon the accused. It was 

dark at that time. They did not call any person from the 

nearby residence at the time of seizure of grenade. The 

FIR was typed. He did not know who typed the FIR. On 

20-04-16, he lodged the FIR. On 19-04-16, the accused 

was detained in the army camp. Delay in filing FIR was 

not explained in the FIR. The seized grenade was not 

sealed, it was kept open. 

 

12. PW2, S. Siva Samy, Hawaldar of Army. He has 

deposed that on 18-04-16, he was working at army 

camp Barangajuli. On that day after receiving secret 
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information they, the army personnel of army camp, 

Barangajuli, went to Tangla P.S., took one police 

personnel from there and went to Kukurakata village for 

conducting search operation. He was going in a vehicle 

behind his superior officer. The officer, on search of the 

accused and another person, recovered one grenade 

and one mobile phone from their bag. They brought the 

accused persons to the army camp. Later on, they 

handed over the accused persons to the Tangla P.S. 

Ext.-2 is seizure list. Ext.-2(1) is his signature. Ext.-3 is 

the seizure memo. Ext.-3(1) is his signature. 

 

13. In his cross-examination, PW2 has stated that the 

secret information was received by their superior officer 

and on receiving the information they directed them to 

launch operation. He has not seen the seized grenade 

on the day of deposition in the Court. At about 06:00 

pm, they left for operation from the camp. He did not 

know the name of the police person who accompanied 

them. The place where the accused was apprehended 

was at a distance of 50/60 km from their camp. Their 

superior officers were in a vehicle ahead of them. There 

were 11 army personnel including the officer. It was 

about 11 pm at that time and it was dark. They saw the 

accused and another person walking on the road. He 

did not search the accused. The vehicle where he was 

present was 20 meter behind the vehicle where their 
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superior officer was. Ext.-3 is the seizure memo which 

was filed in their army camp. He put his signature in the 

Ext.-3 in the army camp. He put his signature in Ext.-2 

in the police station. In Ext.-2 seizure list, it has not 

been mentioned that police personnel accompanied the 

army at the time of recovery. He has seen the seized 

grenade in the army camp for the first time after 

recovery. He was informed by his superior officer that a 

grenade was recovered from the accused person, but 

he has not seen the recovery of the grenade from the 

accused person at that time. 

 

14. PW3 is B. Chandra Babu, Lance Naik of Army. He 

has deposed that on 18-04-16, he was working at army 

camp Barangajuli. On that day at about 10:30/11:00 pm 

while doing patrolling duty at Tangla they received a 

secret information and found the accused on the road 

at village Kukurakata and on search found one grenade 

and one mobile phone in possession of the accused. 

The accused was detained and took him to their camp. 

Later on the accused was handed over to the police. 

 

15. In cross-examination, PW3 has stated that the 

secret information was received by their superior 

officer. He was behind the superior officer. He was 

supporting their officer from behind at the time of 

search. He was standing at a distance of 10/15 meters 



8 

 

from the accused. It was dark. The accused was not 

alone, another person was with him. He did not go to 

the police station before conducting the search. The 

army personnel were in two vehicles. There were 15 

army personnel. He has not seen his officer recovering 

the grenade and the mobile phone in possession of the 

accused. He had seen both the mobile and grenade 

after recovery at the place of occurrence near their 

vehicle. He could not say the distance between the 

place of occurrence and the army camp. He was in the 

vehicle which was behind the vehicle of superior officer. 

The accused was taken to army camp where he was 

kept for one day. Next day he was handed over to 

police. 

 

16. PW4 is Girin Tamuli, Lance Naik of Army. He has 

deposed that on 18-04-16, he was working at army 

camp Barangajuli. On that day, in the night, they, the 

army staffs of Barangajuli army camp were doing 

patrolling duty at Kukurakata area. At that time they 

received information that accused was roaming in that 

area alongwith another person. On the road the 

accused was apprehended by their superior officer and 

conducted search and recovered one grenade and 

mobile phone from a bag in possession of the accused. 

The accused was taken to army camp and after 

interrogation, on 20-04-16, the accused was handed 
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over to the police. Ext.-2 is the seizure list. Ext.-2(2) is 

my signature. Ext.-3 is the seizure memo. Ext.-3(2) is 

my signature. 

 

17. In cross-examination, PW4 has stated that he has 

not seen the grenade and mobile phone in the Court on 

the day of deposition. At the time of receiving secret 

information they were doing patrolling duty. At about 11 

pm they detained the accused after half an hour of 

receiving the information.  After getting the information 

they did not go to the police station. The secret 

information was received by their superior authority and 

thereafter he directed them to be alert. Police had 

recorded the statement. He could not remember as to 

whether he state before the police that secret 

information was received about accused Mukesh Boro. 

There were three vehicles engaged in patrolling duty on 

the date of occurrence. At the time of apprehension of 

accused the army personnel were in all the three 

vehicles. There were 15 army personnel at the time of 

operation. He was in the vehicle which was ahead of 

other two vehicles. There was another person present 

with the accused. They were coming on foot on the 

road. The description of the accused Mukesh Boro 

about his physical identity was available with their Major 

Varun Mathur. He was present in the operation. He did 
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not conduct search on the accused. He put signature in 

the seizure list (Ext.-2) in the police station. He put 

signature in seizure memo (Ext.-3) in the army camp. 

The accused was detained in the army camp on 19-04-

16, and on 20-04-16, the accused was handed over to 

the police.  

 

18. PW5, Rabindra Rabha, PW6, Bhabotosh Mondal, 

PW7, Dipen Boro, PW8, Phuleswar Boro, and PW9, 

Dukhiram Sarkar, have deposed that they do not know 

the accused as well as the informant.  PW10, Ejab Boro 

@ Ejab and PW11, Ganesh Boro have deposed that they 

know the accused but they do not know why accused 

was apprehended by the Army.  

 

19. PW12, S.I. Maheswar Sarma, is the Investigating 

Officer of this case. In his evidence he deposed that on 

20-04-2016, he was working as Attach Officer at Tangla 

P.S. on that day T. Rajkumar of 40 Fd. Regt, C/O 99 

APO lodged an FIR and handed over two accused 

persons namely Raju Boro and Mukesh Boro alongwith 

one hand grenade. Accordingly he conducted 

investigation and registered a case vide Tangla P.S. 

Case No. 46/16 under Section 387/34 IPC R/W Section 

5 of ES Act and Section 10/13 UA(P) Act. Ext.1 is the 

FIR and Ext.1(2) is the signature of O/C Dhirendra Nath 

Kalita which he know. Ext.2 is the seizure list and Ext.2 
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(3) is his signature. Ext.3 is the Seizure Memo. Ext.3(3) 

is his signature. Ext.4 is the sketch map. Ext.4(1) is his 

signature. Ext.5 is the charge sheet.  

 

20. In his cross-examination, PW4 has stated that 

delay in lodging the FIR was not mentioned in the 

ejahar.  

 

21. After careful scrutiny of the evidence on record, it 

is clear that no any independent seizure witness was 

present at the time of search and seizure. It is crystal 

clear from the seizure memo (Ext.3) that PW2, Siva 

Samy and PW4, Girin Tamuli were the seizure witnesses 

of the hand grenade but they have deposed in Court, in 

their cross-examination that no hand grenade was seen 

by them at the spot also they vividly stated that they 

signed the seizure memo (Ext.3) at the army camp and 

seizure list (Ext.2) was signed by them at Tangla police 

station, prepared by PW12, S.I. Maheswar Sarmah. 

Another important aspect to be noted is that accused 

was apprehended on 18-04-2016 as it reflects from FIR 

(Ext.1) but the accused was handed over to police on 

20-04-2016 i.e. after a gap of 24 hrs, which in toto, the 

provision of Search and Seizure of Explosive Rules, 

2008 was not followed in the instant case and hence, 

vitiated the seizure procedure. 
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22. Another vital lapse is that the Destruction 

Certificate was not proved by prosecution nor the maker 

was made prosecution witness coupled with delay in 

lodging the FIR is no where mentioned in the ejahar. 

The independent witnesses have no knowledge about 

the alleged incident of recovering of hand grenade from 

accused Mukesh Boro.  

 

23. After careful appraisal of the evidence available on 

record it has been decided that prosecution has failed to 

bring the ingredients of offence under Section 5 of ES 

Act against the accused person beyond all reasonable 

doubt and accordingly accused person is acquitted. 

 

24. Situated thus the point for determination is 

decided in the negative and against the prosecution. 

 

ORDER 

 

25. In the result, the accused person Mukesh Boro is 

found not guilty under Section 5 of ES Act and acquitted 

of charge from the aforesaid section, and set with 

liberty forthwith.  
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26. The term of bail bond of accused person is 

extended for a period of 6 (six) months from to-day as 

provided u/s 437(A) Cr.P.C. 

 

27. The seized materials, if any, be disposed of in 

accordance with law. 

 

28. Let a copy of the judgment be sent to the learned 

District Magistrate, Udalguri for his information as 

provided in section 365 Cr.P.C. 

 

29. Let the case record be consigned to record room 

after completing the formalities. 

 

30. Judgment is signed, delivered and pronounced in 

the open court today the 06th day of May, 2021. 

 

Dictated & corrected by me 

 

 

(S.S.A. Rahman)     (S.S.A. Rahman)   

Asst. Sessions Judge   Asst. Sessions Judge 

Udalguri.      Udalguri. 

 

 APPENDIX: 

A)Prosecution witnesses: 

i) PW1  T. Raj Kumar. 
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ii)PW2  S. Siva Samy. 

iii)PW3  B. Chandra Babu. 

iv)PW4  Girin Tamuli. 

v)PW5  Rabindra Rabha. 

vi)PW6 Bhabotosh Mondal. 

vii)PW7 Dipen Boro. 

viii)PW8 Phuleswar Boro. 

ix)PW9 Dukhiram Sarkar. 

x)PW10 Ejab Boro @ Ejab. 

xi)PW11 Ganesh Boro. 

xii)PW12 S.I. Maheswar Sarma. 

 

B)Defence witness: Nil. 

 

C)Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  Seizure list. 

iii) Ext.-3 Seizure memo. 

iv)Ext.4 Sketch map. 

v)Ext.5 Charge sheet. 

 

D) Material Exhibits: Nil. 

 

Asst. Sessions Judge, 
Udalguri. 

 

 


